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M. E. SIMPSON ET AL. VS. D. L. STERN ET AL. 


Equity. No. 52901. 

Charles William Curtis and Stephanie Marx Curtis, 

Plaintiffs, 

vs. 

Abner-Drury Company et al., Defendants. 

Equity. Xo. 52911. 

Martha L. Brittain et al., Plaintiffs, 


vs. 

David L. Stern et al., Defendants. 


Equity. Xo. 52913. 

Louis P. Darrow et al., Plaintiffs, 

vs. 

David L. Stern et al., Defendants. 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
causes, to wit: 


1 Bill 

Filed Februarv 11, 1931. 

• * 

In the Supreme Court of the District of Columbia. 

Equity. Xo. 52441. 

Minnie E. Simpson 


vs. 

David L. Stern, Luther A. Swartzell, Trustee; Edmund 
D. Rheem, Trustee; The Abner-Drury Company, a Dela¬ 
ware Corporation; Randall II. Ilagner, Trustee; Arthur 
G. Bishop, Trustee; Xew York Life Insurance Company, 

Place of Incorporation Unknown; John H. Holmead. 

The bill of complaint of Minnie E. Simpson respectfully 
shows to the court as follows: 



M. E. SIMPSON ET AL. VS. D. L. STERN E' 


3 


t AL. 


1. The plaintiff is a citizen of the State of Maryland and 
a resident of the City of Baltimore and brings this suit 
in her own right. 

2. The defendants, David L. Stern, John H. Holmead 
are citizens of the United States and residents of the Dis¬ 
trict of Columbia and are sued in their own rights. The 
defendants, Luther A. Swartzell, Edmund D. Rlieem, Ran¬ 
dall H. Hagner, and Arthur G. Bishop are each citizens 
of the United States and residents of the District of Colum¬ 
bia and are sued respectively as trustees under the deeds 
of trust hereinafter set forth. The defendant, The Abner- 
Drury Company, is a corporation under the laws of the 
State of Delaware and is sued in its own right. The de¬ 
fendant, New York Life Insurance Company, the place of 
incorporation is unknown, principal office, 51 ^ladison Ave¬ 
nue, New York City, is sued in its own right. 

3. On January 30 1928 the defendant David L. Stern, 
made executed and delivered 505 promissory! notes in the 

aggregate sum of $375,000 to John H. Holmead. 
2 Two of said notes for $1,000 each, numbers 23 and 
24 of 505 were duly endorsed by said .|ohn H. Hol¬ 
mead to the plaintiff, who is now the holde^* and owner 
thereof. Copies of said notes and of the endorsements 
thereon are attached hereto, marked Exhibits ‘‘A” and 
“B” respectively and are prayed to be re^d as a part 
hereof as though set forth herein. 

4. At the time said David L. Stern made and executed 
said notes, he was seized in fee simple of real estate known 
and described as follows: 

i 

Lot numbered 24 in square numbered 1972 in the sub¬ 
division of part of the tract of land known as “Fletchall’s 
Chance” made bv the Chew Chase Land Company of 
Montgomery County, Maryland, as per plat recorded in 

the office of the Surveyor for the District of Columbia in 

* 

liber 86 at folio 18 improved by premises known as 4514 
Connecticut Avenue, N. W. 


By deed of trust recorded January 31, 192|8 as instru¬ 
ment number 179 and set forth at large in liber 6106 at 
folio 407 of the land records of the District of Columbia, 
the said David L. Stern and his wife conveyed the said 
real estate to Luther A. Swartzell and Edmupd D. Rheem 
to secure the said notes described above aggregating 
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$375,000 payable to John H. Holmead and among the said 
notes for $375,000 were two now held by the plaintiff as 
aforesaid for $1,000 each. Said deed of trust contained 
a covenant among other things to the effect that the said 
notes were payable at the office of Swartzell, Rheem & 
Hensey Company and that the full payment of the prin¬ 
cipal and interest at the office of Swartzell, Rheem & 
Hensey Company should constitute payment of said notes, 
stop interest thereon from the date of payment at said 
office and all other matters having been fully paid as pro¬ 
vided in said trust, the said trustees should thereupon 
have the power to release and reconvey said land and 
premises without the presentation of said notes or any of 
them. 

3 5. By deed recorded January *23, 1929 as instru¬ 

ment number 72 and set forth at large in liber (>277 
folio 226 of the land records of the District of Columbia, 
said David L. Stern conveyed the fee simple title to the 
said land to the defendant, Abner-Drurv Company, a 
corporation. 

0. Bv deed of trust recorded October 29, 1929 as instru- 
men! number 20 and set forth at large in liber 6388 at folio 
370 of the land records of the District of Columbia, Abner- 
Drury Company duly conveyed said land to the defendants, 
Randall II. Hagner, trustee and Arthur G. Bishop, trustee 
to secure the New York Life Insurance Company $325,000. 

7. By release recorded November 1, 1929 as instrument 
number 30 and set forth in liber 6390 folio 92 Luther A. 
Swartzell and Edmund 1). Rheem, as trustees, released to 
the Abner-Drurv .Company the deed of trust set forth in 
liber 6106 at folio 407 as aforesaid by which the plaintiff’s 
notes were secured. 

8. The plaintiff is informed and believes and avers that 
the District, Washington and Lawyers Title Insurance Com¬ 
panies acted as the agents of the Abner-Drurv Company 
and of the New York Life Insurance Company in placing 
the deed of trust for $325,000 set forth in liber 6388 at folio 
370 as aforesaid, and that the release of the trust for 
$375,000 set forth in liber 6390 at folio 92 as aforesaid was 
handled through said Title Insurance Companies. The 
plaintiff, through her counsel, has applied to said Title 
Insurance Companies for information as to the transaction 
and what, if any, money was paid to Swartzell, Rheem and 
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Hensey Company at the time said release was executed, 
and the said Title Companies have declined, oh the advice 
of their counsel, to give the plaintiff the information re¬ 
quested. 

9. The plaintiff, through her counsel, applied to the re¬ 
ceivers of Swartzell, Rheem and Hensey Company, for in¬ 
formation as to what, if any, consideration was paid 

4 for the release of said deed of trust for $375,000 as 

aforesaid and has been told bv said receivers that it 

* 

was impossible to give any information about that trans¬ 
action. 

10. The notes held by the plaintiff have not been paid 
and the plaintiff knew nothing of said release of the deed 
of trust securing them until after February 1, 1931. 

11. Plaintiff avers, upon information and belief, that the 
said release, recorded as aforesaid, in liber 6390, folio 92, 
was not rightfully released, that the sum of ${375,000 was 
never paid at the office of Swartzell, Rheem & Hensey Co., 
as provided in the deed of trust, recorded in l}ber 6106 at 
folio 407, but that a sum of money less than $325,000 plus 
promissory notes for $44,375, described in paragraph 15 
hereof, plus the waiver of Swartzell, Rheem & Hjensey Com¬ 
pany, as to the balance, for considerations to it and not to 
the note holders, was attempted to be used to pay Swart¬ 
zell, Rheem & Hensey Company $375,000, and that the Title 
Companies knew the transactions in detail. Plaintiff fur¬ 
ther avers, upon information and belief, that at the time 
the said release was executed that no money had been paid. 
That thereafter, a sum less than $325,000, the details of 
which are unknown to the plaintiff, plus the promissory 
notes for $44,375, were attempted to be delivered to said 
Swartzell, Rheem & Hensey Company and thht the said 
transactions are fully known to the Title Company, who 
was then and there acting as the agent of the Abner-Drurv 
Co., and the New York Life Insurance Company. Plaintiff 
further avers upon information and belief, that the said 
Title Company knew that the notes secured by the said 
deed of trust, recorded in liber 6106, folio 407, h^d not been 
paid. That it further knew that the money which was 
paid to said Swartzell, Rheem & Hensey Company would 

not enable it to pay said notes and the| said Title 

5 Company made no effort to require Swartzell, 
Rheem & Hensey Co., to pay the said nbtes before 

the delivery of said release. 
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lD/g- Plaintiff avers, upon information and belief that 
Randall II. Hagner was in fact the assent of the New York 
Life Insurance Co., in this transaction and that the said 
Randall II. Hagner knew the facts set forth in paragraph 
11 hereof and that the New York Life Insurance Company 
was grossly negligent in permitting tin* release of the said 
trust for $575,000 under such circumstances. 

12. The plaintiff avers, upon information and belief, that 
at no time was $.375,000 and interest on said notes paid to 
Swartzell. Rheeiu and Ilensey Company before the said 
release of the $575,000 trust was executed. 

15. The plaintiff avers, upon information and belief that 
David L. Stern, the maker of said trust and of said promis¬ 
sory notes, did not pay at the office of Swartzell, Rlieem & 
Ilensey Company $575,000 and interest thereon prior to 

the execution of said release or at anv other time. 

* 

14. The plaintiff avers, upon information and belief, that 
the Xew York Life Insurance Company and the Abner- 
Drury Company, through their agents, knew the true trans¬ 
action with respect to this matter and if they are compelled 
to make discoverv can tell the true transaction with regard 
to this matter. 

15. On October 29, 1929, by instrument number 21 and 
recorded in liber 65SS at folio 575 the Abner-Drurv Com- 
pany conveyed said real estate by deed of trust to the de¬ 
fendants Luther A. Swartzell and Edmund D. Rlieem as 
trustees, to secure a series of notes payable to John If. 
Holmead for $44,575. The plaintiff alleges that said trust 
is junior to the rights of this plaintiff. Plaintiff avers, 
upon information and belief that these notes were endorsed 

by John If.; Ilolmead and were used for the purposes 
6 set forth in paragraph 11 hereof. 

1(>. The plaintiff is uninformed as to the other 

noteholders under either of the deeds of trust to Luther 

A. Swartzell and Edmund I). Rlieem, as alleged herein, 

and has no means of knowledge save bv discoverv from 

* » » 

said John II. Holmead. 

Wherefore the plaintiff prays: 

1. That a United States writ of subpoena issue out of this 
Honorable Court, commanding the defendants to appear 
herein and answer the exigencies of this bill. 

2. That the defendants, Abner Drury Company, David 
L. Stern, Xew York Life Insurance Company, be compelled 



M. E. SIMPSON ET AL. VS. D. L. STERN ET AL. ( 

to make discovery under Rule 54 of this Court! and answer 
the interrogatories attached hereto. 

3. That the release recorded November 1,11929, as in¬ 
strument number 30 and set forth in liber 63^0 at folio 92 
of the records of the office of the Recorder of iieeds be can¬ 
celled, set aside and held for naught. 

4. That the trust to secure plaintifT’s notes zpid the notes 
of others aggregating $375,000 be decreed prior to and to 
constitute a prior lien to the deed of trust to Randall TT. 
Hagner and Arthur G. Bishop to secure the New York Life 
Insurance Company which deed of trust is recorded in liber 
6388 at folio 370. 

5. That the deed of trust recorded January 31, 1928 as 
instrument 179 and set forth in liber 6106 at folio 407 be 
decreed a first lien upon the real estate hereinabove set 
forth and that the said deed of trust be foreclosed and from 
the proceeds of sale the plaintiff’s notes be pajid. 

6. That a trustee be appointed by this court to make such 

sale. 

7 7. For such further and other relief a^> the nature 

of the case may require and to the couift may seem 
meet and just. 

MINNIE E. SIMPSON. 

State of Maryland, 

City of Baltimore , ss: 

Minnie E. Simpson being first duly sworn on oath de¬ 
poses and says that she has read the aforegoing bill by her 
subscribed, knows the contents thereof and verily believes 
the facts stated therein to be true. 

MINNIE E. SAMPSON. 

Subscribed and sworn to before be this 9th day of Febru- 
arv, 1931. 

[seal.] MARY R. RUDER, 

Notary Public. 

H. WINSHIP WHEATLEY, 

H. WINSHIP WHEATLEY, Jr., 

Attorneys for Plaintiff. 

Exhibit “A”. 

$1,000. Washington, D. C., January 30, 1928. 

Three years after date I promise to pay to the order of 
John H. Holmead one thousand dollars, for valiie received, 
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with interest, payable semi-annually, at the rate of six per 
cent per annum until paid. 

Privilege reserved of paying this note at any time before 
maturity upon payment of interest to date of payment and 
two months’ interest in advance. 


Principal and interest payable at the office of Swartzell, 
Rheem & Hensev Co., Washington, District of Columbia. 
Xo. 23 of 505. 


DAVID L. STERN. 


8 Notice: When this note is paid it should be can¬ 

celled and retained, that the trustees may be satis¬ 
fied as to pavment when a release is made. 

SWARTZELL, RHEEM & HEXSEY CO. 

727 Fifteenth Street X. W., Washington, D. C. 


Secured by first, deed of trust to Luther A. Swartzell and 
Edmund D. Rheem, Trustees, conveying Lot 24, Square 
1072, as described in Deed of Trust dated January 30, 1028. 

Reverse side of note: Pay to the order of Miss Minnie 
E. Simpson, without recourse to me. John H. Holmead. 


Exhibit “ET’. 


$ 1 , 000 . 


Washington, D. C., January 30,1928. 


Three years after date I promise to pay to the order of 
John H. Holmead one thousand dollars, for value received, 
with interest, payable semi-annually, at the rate of six per 
cent per annum until paid. 

Privilege reserved of paying this note at any time before 
maturity upon payment of interest to date of payment and 
two months’ interest in advance. 

Principal and interest payable at the office of Swartzell, 
Rheem & Hensey Co., Washington, District of Columbia. 

Xo. 24 of 505. 


DAVID L. STERN. 


0 Notice: When this note is paid it should be can¬ 

celled and retained, that the trustees inav be satis- 
tied as to pavment when a release is made. 

’ SWARTZELL, RHEEM & HEXSEY CO. 

727 Fifteenth Street X. W., Washington, D. C. 
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Secured by first deed of trust to Luther A. Swartzell and 
Edmund D. Rheem, Trustees, conveying Lot 24, Square 
1972, as described in Deed of Trust dated Januajry 30, 1928. 
Reverse side of note: Pav to the order of Aliss Minnie 


E. Simpson without recourse to me. John H. 

Answer of Defendant David L. Stern 
Filed March 4, 1931. 


The answer of the defendant, David L. Stern 
of complaint herein respectfully shows: 


lolmead. 


1. He has no personal knowledge concerning 
tions of paragraph one and therefore neither Admits nor 
denies the same, but prays strict proof thereof. 

2. He admits the allegations of paragraph two. 


to the bill 


the allega- 


3. He admits the allegations of paragraph tl 


ree except 


paragraph 
is thereof. 


the allegation that said plaintiff is the holder and owner of 

two of said notes for $1,000 each, which allegation he denies 

bv reason of the facts hereinafter set forth. 

♦ 

4. He admits the allegations of paragraph four but prays 
reference to the deed of trust mentioned in said 
for more accurate description of the tern 
10 5. He admits the allegations of paragraph five. 

G. He has no personal knowledge concerning the 
allegations of paragraph six and therefore neither admits 
nor denies the same, but prays strict proof thereof. 

7. He is informed and believes that the allegations of 
paragraph seven are true. 

8, 9. Tie has no personal knowledge concerning the allega¬ 
tions of paragraphs eight and nine and therefore neither 
admits nor denies the same but prays strict proof thereof. 

10. He denies the allegations of paragraph tenj. 

11, 11 Mi, 12. He has no personal knowledge concerning 
the allegations of paragraphs eleven, eleven and a half 
and twelve, and therefore neither admits nor denies the 
same, but prays strict proof thereof. 

13. Answering this paragraph tills defendant admits that 
he did not personally pay said notes at the office of Swart- 
zell, Rheem & Hensey Company in the sum of $37(3,000 with 
interest, but is informed and believes and therefore avers 
that the said payment was made by or on account of his 
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grantee of said property and that the said Swartzell, 
Kheeni & Hensey Company accepted t he payment made 
acting for and on behalf of the noteholders, including the 
plaintiff. 

14, 15, 16. This defendant lias no personal knowledge 
concerning the allegations of these paragraphs and there¬ 
fore neither admits nor denies the same, but prays strict 
proof thereof. 

Wherefore, having fully answered, this defendant prays 
that the bill of complaint may be dismissed as against this 
defendant with costs. 

DAVID L. STERN. 

ALVIN L. NEWMYER, 

Attorney for Defendant. 

11 District of Columbia, ss: 

I, David L. Stern, being first duly sworn on oath accord¬ 
ing to law depose and say that I have read the aforegoing 
answer by me subscribed; that the matters and things 
therein set forth as upon personal knowledge are true and 
those set forth as upon information and belief, I believe to 
be true. 

DAVID L. STERN. 

Subscribed and sworn to before me this 3rd day of 
March, 1931. 

[seal.] ' AUGUSTA SILVERMAN, 

i Notary Public, D. C. 

Answer of Defendant Arthur (l. Bishop , Trustee. 

Filed March 27, 1931. 

******* 

To the Honorable the Supreme Court of the District of 

Columbia, holding an equity court: 

The answer of the defendant, Arthur G. Bishop, Trustee, 
to the bill of complaint of the plaintiff, Minnie E. Simpson, 
or to so much thereof as he is advised is necessarv and ma- 
terial for him to answer, states to the Court as follows: 

This defendant admits that he is a citizen of the United 
States and a resident of the District of Columbia, and is one 
of the persons designated as trustees in and by a certain 
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deed of trust executed by Abner Drury Compapy, a corpo¬ 
ration, and recorded on the 29th day of October, A. D., 1929, 
as instrument No. 20, and set forth at large ip Liber 6388 
at folio 370 of the land records of the District of Colum¬ 
bia; that save and except that he is named as iuch trustee 
in said deed of trust, this defendant has no interest what- 


no personal 
omplaint. 
he mav be 


ever in the subject matter of this suit, and has 
knowledge of the facts set forth in the bill of cj 
Wherefore this defendant prays that 
12 hence dismissed with his costs. 

ARTHUR G. BISHOP, 

Trustee, Defendant . 

BRANDENBURG & BRANDENBURG, 

ByL. M. DENIT, 

Attorneys for Defendant . 

District of Columbia, ss: 

i 

Arthur G. Bishop upon oath deposes and says that he 
has read tlie foregoing answer by him subscribed, and 
knows the contents thereof; that the facts stated of his own 
knowledge are true, and those stated upon information and 
belief, he believes to be true. 

ARTHUR G. BISHOP. 


Subscribed and sworn to before me this 20th dav of 
March, A. 1). 1931. 

JOHN H. STADTLER, 

Notary Public , 


[seal.] 
, D. C. 


Answer of New York Life Insurance Company. 

Filed April 7, 1931. 


The Defendant New York Life Insurance Company 
(hereinafter called New York Life), answering the bill of 
complaint of Minnie E. Simpson, states as follows, to-wit: 
1 and 2. New York Life admits the allegations, 

3. New York Life is without knowledge whether on or 
about January 30th, 1928, or at any time, the Defendant 
David L. Stern made, executed or delivered 505 or any 
promissory notes in the aggregate sum of $375,(joo, or any 
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sum, to John H. Holmead, or whether the plaintiff 

13 is now the owner or holder of two notes, or either of 
them, or whether they or either of them were en¬ 
dorsed by John H. Holmead to the plaintiff. 

4. New York Life admits the allegations, except that 
New York Life refers to the original deed of trust as the 
best evidence of the terms, provisions and conditions 
thereof. 

5, 6, and 7. New York Life admits the allegations. 

8. New York Life admits the allegations, except New 
York Life denies that the District, Washington or Lawyers 
Title Insurance Company, or any of them, was the agent of 
New York Life. 

New York Life is without knowledge whether the plain¬ 
tiff, through her counsel or otherwise, has applied to said 
Title Insurance Companies or any of them for information 
as to the transaction, or what, if any, money was paid to 
Swartzell, Rheem and Hensey Company at the time said 
release was executed, or whether the said Title Companies, 
or any of them, have declined to give the plaintiff the infor¬ 
mation requested, or any part thereof. 

9. New York Life is without knowledge whether the 
plaintiff, through her counsel, or otherwise, applied to the 
receivers of Swartzell, Rheem and Hensey Company for 
information as to what, if any, consideration was paid for 
the release of said deed of trust for $375,000 as aforesaid, 
or was told by said receivers that it was impossible to give 
any information about that transaction. 

10. New York Life denies that the notes held bv the 

% 

plaintiff have not been paid, and denies that the plaintiff 
knew nothing of said release of the deed of trust securing 
them until after jFebruarv 1st, 1931, or until after any date 
later than November 1st, 1929. 

11. New York Life denies that the said release recorded 
November 1, 1929, as Instrument No. 30 and set forth at 

large in Liber 6390 at folio 92, was not rightfully exe- 

14 cuted or released; denies that the sum of $375,000 
was never: paid at the office of Swartzell, Rheem and 

Hensey Company, as provided in the deed of trust recorded 
in Liber 6106 at folio 407; denies that a sum of money less 
than $325,000 plus promissory notes for $44,375, described 
in paragraph 15 of the complaint, plus the waiver of 
Swartzell, Rheem and Hensey Company, as to the balance, 
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for a consideration to Swartzell, Rheem and K|!ensey Com¬ 
pany and not to the- noteholders, was used or was at¬ 
tempted to be used to pay Swartzell, Rheem and Hensey 
Company $375,000; denies that the said Title Insurance 
Companies, or any of them, knew the transactions in detail 
or at all; denies that at the time the said release was exe¬ 
cuted that no money had been paid; denies that after the 
release had been obtained a sum less than $3*25,000 plus 
promissory notes for $44,375, was delivered or was at¬ 
tempted to be delivered to the said Swartzell, Rheem and 
Hensey Company, or that the. details thereof ate unknown 
to the plaintiff; denies that the said transactions were 
known to the said Title Insurance Companies,, or any of 
them; denies that the said Title Insurance Companies were, 
or that any of them was acting as the agent of New York 
Life Insurance Company in the transactions or at the time 
alleged in paragraph 11 of the complaint; denies that the 
said Title Insurance Companies, or any of them, knew that 
the notes or any of them secured by the said dcjed of trust 
recorded in Liber G106 at folio 407 had not been paid; 
denies that the said Title Insurance Companies^ or any of 
them, knew that the money which was paid to Swartzell, 
Rheem and Hensey Company would not enable it to pay 
said notes; and denies that the said Title Insurance Com¬ 
panies made no effort to require Swartzell, Rheem and 
Hensey Company to pay the notes before the delivery of 
said release. 

llVC. New York Life denies that Randall H. Hagner was 
in fact the agent of New York Life in thjis transac¬ 
ts tion; denies that the said Defendant Randall H. 

Hagner knew the facts or any of them as iet forth in 
paragraph 11 of the complaint; denies that New 
Insurance Company was negligent in permitting 
of said deed of trust for $375,000; and denies 
York Life Insurance Company was negligent in 
respect. 

12. New York Life denies that at no time wais $375,000 
and interest on said notes paid to Swartzell, Rheem and 
Hensey Company before the said release of thp $375,000 
was executed. 

13. New” York Life denies that David L. Steihn did not 


York Life 
the release 
that New 
anv other 


pay at the office of Swartzell, Rheem and Hensey 


Company 
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375,000 and interest thereon prior to the execution of said 
release. 

14. Xew York Life denies that New York Life Insurance 
Company, through any agent or otherwise, knew the trans¬ 
action with respect to this matter and denies that if it is 
compelled to njake discovery it can tell the true transaction 
with regard to this matter. 

15. New York Life admits the allegations, except that 
New York Lifol denies that the deed of trust recorded Oc¬ 
tober 29, 1929, as Instrument No. 21 and set forth at large 
in Liber 6388 at folio 375, is junior to the rights of the 
plaintiff; and it is without knowledge whether the notes 
aggregating $44,375, or any of them, were endorsed by 
John H. Holmead, or whether any of them were used for 
the purposes stated in paragraph 11 of the complaint. 

16. New York Life is without knowledge whether the 
plaintiff is uninformed as to the other noteholders, or 
whether plaintiff has any means of knowledge save by 
discovery from said John H. Holmead. 

17. On or about October 29, 1929, The Abner-Drury Com¬ 
pany was seized in fee simple of real estate known and 

described as follows: Lot No. 24 in Square No. 1972 
16 in the subdivision of part of the tract of land known 
as “FletclialCs Chance”, made bv the Chew Chase 
Land Company of Montgomery County, Maryland, as per 
plat recorded in the office of the Surveyor for the District 
of Columbia in Liber 86 at folio 18, improved by premises 
known as 4515 Connecticut Avenue, X. \V. 

On October 29, 1929, the Abner-Drury Company, by deed 
of trust dated October 18, 1929, recorded on October 29, 
1929, as Instrument No. 20 and set forth at large in Liber 
6388 at folio 370 of the Land Records of the District of 
Columbia, dulvi conveyed said land to Randall H. Iiagner 
and Arthur G. Bishop as Trustees, to secure New York 
Life Insurance Company payment of a certain promissory 
note in the principal sum of $325,000 with interest. 

At the present time title to said Lot No. 24 in Square 
No. 1972 as described in the said deed of trust dated Oc¬ 
tober 18, 1929, from Abner-Drury Company to Randall II. 
Hagner and Arthur G. Bishop, as Trustees, to secure New 
York Life Insurance Company and filed for record in the 
office of the Recorder of Deeds of the District of Columbia 
on October 29th, 1929, is good in fee simple in said Ran- 
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dall H. Hagner and Arthur G. Bishop, Trustees, for the 
uses and purposes declared in said deed of trust, and that 
said deed of trust constitutes a good and valid first charge 
upon said real property to secure the payment to New 
York Life Insurance Company of the principal and in¬ 
terest of said note for $325,000. 

IS. Under and pursuant to the terms of a certain deed 
of trust from David L. Stern and wife to Luther A. Swart- 
zell and Edmund D. Rheem as Trustees, dated January 30, 
1928, and recorded as Instrument No. 179 on January 31, 

1928, and set forth at large in Liber 6106 at folio 407 of 
the Land Records of the District of Columbia j(a copy of 
which is annexed hereto marked “Exhibit 1” and made a 

part hereof), there was a prepayment in full of the 
17 notes secured by said deed of trust with interest 
and advance interest thereon, all as provided in said 
deed of trust; and the said Luther A. Swartzell and Ed¬ 
mund D. Rheem as Trustees, on or about November 1, 

1929, duly and lawfully executed and deliverej a release 
of the said deed of trust recorded in Liber 61^)6 at folio 
407, which said release was dulv and lawfully recorded 
November 1, 1929, as Instrument No. 30 and set forth at 
large in Liber 6390 at folio 92 of the Land Records of 
the District of Columbia (a copy of which is annexed hereto 
marked “Exhibit 2” and made a part hereof). 

Wherefore New York Life prays: 

1. That the bill of complaint be dismissed \fith costs; 
and 

2. For such further and other relief as the natlure of the 
cause may require and to the Court may seem meet and 
just. 

HARRY H. BOTTOMEi 
DUDLEY DAVIS, j 
J. HARRY COVINGTON, 

WM. MACHEN BULLITT, 
Counsel for New York Life Insurance Company. 

COVINGTON, BURLING & RUBLEE, 

BRUCE & BULLITT, 

Of Counsel. 
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State of New York, 

City <£' County of New York , .<?.<?: 

Walton P. Kingsley, being duly sworn, savs that he is 
the Third Vice-President of the New York Life Insurance 
Company, one of the defendants in this action; that said 
New York Life Insurance Company is a corporation or¬ 
ganized and existing under the laws of the State of New 
York; that lie has read the foregoing answer to the bill of 
complaint and knows the contents thereof; and he verily 
believes the facts stated in the foregoing answer to 
18 be true. 

; WALTON P. KINGSLEY. 

Subscribed and sworn to before me by Walton P. Kings¬ 
ley this 6th day of April 1931. 

[ NOTARIAL S>EAL. ] MARION CONWAY, 

Notary Public , Kings County , 

State of New York. 

******* 

Answers to Interrogatories. 

******* 

Defendant New York Life Insurance Company answers 
the interrogatories submitted under Rule 54 as follows: 

1. Yes. 

2. District Title Insurance Company. 

3. Personally. 

* 

4. New York Life Insurance Company inquired of the 
Trustees undeit said deed of trust recorded January 31, 
1928, and set forth in Liber 6106 at folio 407, whether the 
said notes had been paid and the said Trustees assured 
New York Life Insurance Company that upon receipt of 
New York Life Insurance Company’s money then tendered 
in payment, all notes of the prior deed of trust would 
have been paid in full. 

5. Yes. 

6. Assuming that the inquiry relates to a letter or writ¬ 
ten instruments to or from the Trustees (or one of them) 
the answer is “No'’. 

7. Yes. 

NEW YORK LIFE INSURANCE 
COMPANY, 

i Bv WALTON P. KINGSLEY. 
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19 Answer of Defendant Abner-Drury Company. 


Filed April 15,1931. 


The defendant, Abner-Drury Company, for answer to 
the bill of complaint in the above entitled cause exhibited 
against it and others, answering says: 

1. Answering paragraph one (1) of said bill cf complaint 
this defendant says that it is without knowledge as to the 
allegations thereof, and insofar as the same may be deemed 
material, demands strict proof thereof. 

2. Answering paragraph two (2) of said Ijill of com¬ 
plaint, this defendant admits that it is a corporation 


created and existing under the laws of the St; 


te of Dela¬ 


ware; this defendant admits, on information and belief, 
that the remaining defendants are residents of the places 
where stated, and sued in the capacities recited in said 
paragraph. 

3. Answering paragraph three (3) of said bill of com¬ 
plaint this defendant, on information and belief, admits the 
allegations of said paragraph, except so much thereof that 
charges that the plaintiff is the owner of promissory notes 
number 23 and 24 for One Thousand ($1,000.00) Dollars 
each, and with respect to this part of said paragraph de¬ 
fendant states that it is without knowledge concerning the 
same, and if the same be deemed material demands strict 
proof thereof. 

4. Answering paragraph four (4) of said bill of com¬ 
plaint this defendant, on information and belief, admits the 
allegations of said paragraph, save and except that part 
which alleges plaintiff is the owner of the two notes men¬ 
tioned in the preceding paragraph, and as to this part of 
of said paragraph defendant says that it has no knowledge 
concerning said ownership, and if deemed material at the 

trial of this cause, demands strict proof 
20 5. Defendant admits the truth of the 

i '_' 

set forth in paragraph five (5) of said bill of com¬ 
plaint. 

6. Defendant admits the truth of the allegations con¬ 
tained in paragraph six (6) of said bill of complaint. 


thereof, 
allegations 


2—6030a 
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7. Defendant admits the truth of the allegations set forth 
in paragraph seven (7) of the said hill of complaint. 

8. Answering paragraph eight (S) of said bill of com¬ 
plaint defendant denies that the District, Washington and 
Lawyers Title Insurance Companies acted as its agent in 
placing the deed of trust for Three Hundred Twenty-five 
Thousand ($325,000.00) Dollars, set forth in Liber 638S 
at Folio .*>70 as therein charged, and that the release of the 
trust for Three Hundred Seventy-five Thousand ($375,- 
000.00) Dollars set forth in Liber 6390 at Folio 92 was 
handled by its agent. Defendant admits, however, that the 
said Title Companies handled the transaction by placing 
the said deed of trust and release on record in the Office of 
the Recorder of Deeds in the District of Columbia. De¬ 
fendant is without knowledge concerning whether said Title 
Companies acted as agent for the Xew York Life Insurance 
Company or not. Defendant has no knowledge concern¬ 
ing the remaining allegations contained in said paragraph, 
but if deemed material demands strict proof thereof. 

9. Answering paragraph nine (9) of said bill of com¬ 
plaint defendant says it lias no knowledge concerning the 
allegations contained in said paragraph, but if deemed 
material demands strict proof thereof. 

10. Answering paragraph ten (10) of said bill of com¬ 
plaint this defendant says that it has no knowledge concern¬ 
ing the allegations contained therein, but if deemed mate¬ 
rial demands strict proof thereof. 

21 11. Answering paragraph eleven (11) of said bill 

of complaint this defendant denies that the release 
recorded in Liber 6390 Folio 92 was not rightfully released, 
but on the contrary, says the release was received and 
placed of record when the notes secured by the deed of 
trust, amounting to Three Hundred Seventv-five Thousand 
($375,000.00) Dollars, were paid at the office of Swartzell, 
Rheem Hensev Company. Defendant says it has no 
knowledge with reference to the remaining charges con¬ 
tained in said paragraph, and if deemed material strict 
proof is demanded of each and every of said allegations. 

11 1 3. Answering paragraph eleven-and-a-half (11!*.») de¬ 
fendant savs that it has no knowledge concerning the al- 
legations contained in said paragraph, but if deemed mate¬ 
rial strict proof thereof is demanded. 
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12. Answering paragraph twelve (12) of said bill of com¬ 
plaint this defendant, on information and belief, denies the 
allegation of said paragraph. 

13. Answering paragraph thirteen (13) of 
complaint this defendant believes the allega^ 
stated to be true. 

14. Answering paragraph fourteen (14) of 
complaint this defendant denies that any agenjt, authorized 
to act for it, conducted any of the negotiations jin the settle¬ 
ment of this case, and it also denies that it is fujlly informed 
concerning this transaction. 

15. Answering paragraph fifteen (15) of saicl bill of com¬ 
plaint this defendant admits the truth of all ojf the allega- 

forth in the 


said bill of 
ions therein 

said bill of 


said bill of 
the charges 
and require 

prays to be 


tions contained therein, except that portion set 
last two sentences contained in said paragraph, 

16. Answering paragraph sixteen (16) of 

complaint this defendant is advised that 

22 therein contained are immaterial to it, 

no answer bv it to be made thereto. 

* 

And having fullv answered this defendant 
hence dismissed with its reasonable costs an<$ charges in 
this cause sustained. 

ABXER-DRURY COMPANY, 
By ABNER B. DRURY, j 

Secretary-Treasurer. 

JOSEPH A. RAFFERTY, 

Attorney for Defendant, Abner-Drury C\ 


o. 


District of Columbia, ss, 


pn oath, de- 
bv me sub- 


1, Abner B. Drury, being first duly sworn, 
clare that I have read the foregoing answer 
scribed as Secretary-treasurer of the Abner-Drury Com¬ 
pany, a corporation, and know the contents thereof; that 
the matters and things therein set forth as jof personal 
knowledge are true, and those stated on infoi 
belief I verilv believe to be true. 

ABNER B. 


mation and 
DRURY. 


Subscribed and sworn to before me this 114th day of 
April, 1931. 

CHAS. W. PECKIIAMj [seal.] 
Notary Public, D. C. 
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Answer to Interrogatories. 


In answer to the interrogatories to be answered bv de- 
fendant, Abner-Drury Company, under Rule 54 defendant 
replies as follows: 

1. In answer to the first question defendant says yes. 

2. Answer to second question: Purchased from David 
L. Stern. 

3. Answer to third question: Defendant gave, in con¬ 
sideration of the premises known as the Ponce de Leon 
Apartment, premises known as ~17 Fusting Avenue, 
Catonsville, Maryland, subject to a deed of trust securing 
the payment of the sum of Five Thousand ($5,000.00) Dol¬ 
lars with interest at 6 ( /< per annum, payable semi-annually, 
and due February, 1932; also Lots 12 and 13 in Square 2018 
situate in the District of Columbia free and clear of en¬ 
cumbrances; also a tract of land containing twenty (20) 
acres, more or less, located on the Alexandria-Leesburg 
Highway, about two miles west of Falls Church, Fairfax 
County, Virginia; subject to a first deed of trust securing 
the payment of the sum of Five Thousand ($5,000) Dol¬ 
lars, with interest at 6/7 per annum, payable semi-annually, 
and due two years from the date of said contract (10th of 
December, 1928); also an estate in Loudoun County, Vir¬ 
ginia, containing one hundred (100) acres, more or less, 
clear of all encumbrances; also $30,000.00 cash was paid 
by defendant to David L. Stern; the defendant also cove¬ 
nanted and agreed to lend said Stern $35,000.00, said loan 
to be secured by first deed of trust on said estate of 100 
acres, more or less, located in Loudoun County, Virginia, 
the interest on said note to be 6 c /c per annum, payable semi¬ 
annually, and principal payable $10,000.00 the first year, 

$10,000.00 the second year and $15,000.00 the third 


24 vear. 

4. Answer to fourth question: Purchase price was 
paid at the office of the District Title Insurance Company, 
1413 Eye Street, Northwest, Washington, D. C., or the 
Realty Appraisal and Title Company, 1416 “F” Street, 
Northwest, Washington, I). C. 

5. Answering to the fifth question : Defendant is informed 
and believes that the New York Life Insurance Company, 
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Folio 407 of 

t is without 
it was paid, 

lit savs that 


through its agent, paid to Swartzell, Rheeqi & Hensev 
Company, prior to November 1, 1929, certain monies in 
payment of the notes secured by deed of tri|ist recorded 
January 31, 1928, as shown in Liber 6106 at 
the Land Records of the District of Columbia. 

6. In answer to the sixth question defendar 
knowledge as to what amount was paid, when 
and how it was paid. 

7. In answer to the seventh question defends 
the matter was handled through the New York Life Insur¬ 
ance Com pan v. 

ABNER-DRURY COMPANY, 
Bv ABNER B. DRURY} 

Secretary-Treasurer. 

District of Columbia, ss: 

Abner B. Drury being first duly sworn, on oath, deposes 
and says, that he is the Secretary-Treasurer o}‘ the Abner- 
Drurv Company, one of the defendants in this cause; that 
he has read the foregoing answers subscribed to by him 
which are in reply to the interrogatories filed by the plain¬ 
tiff under Rule 34 of this Court, and that he verilv believes 
the facts and things stated in said answers to be true. 

ABNER B. 
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DRURY. 


Subscribed and sworn to before me tips 14th day 
of April, 1931. 

[seal.] CHAS. W. peckiIiam, 

Notary Public, D. C. 


Answer of Randall II. Ilagner, Truste\ 
Filed April 22,1931. 


* 


* 


serving the 
br its manv 


The answer of Randall II. Hagner, trustee, rc| 
right to move to dismiss the Bill ot Complaint t 
and manifest insufficiencies, respectfully shows 
1, 2. He admits the allegations of paragraph 
3. This defendant admits the allegations of 
3 except that he is without knowledge whether on or about 
January 30, 1928, or at any time, the Defendant David L. 
Stern made, executed or delivered his promissory notes in 


b of 1-2. 
paragraph 
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tlie aggregate sum of $375,000.00, or any sum, to John 
H. Holmead, or whether the plaintiff is now the owner or 
holder of two notes, or either of them, or whether they or 
either of them were endorsed by John II. Holmead to the 
plaintiff. 

4. This defendant admits the allegations of paragraph 4 
but he is without knowledge as to whether or not two of 
the said notes for $1,000.00 or either of them are now held 
by the plaintiff; and this defendant refers to the original 
deed of trust as the best evidence of the terms, provisions 
and conditions thereof. 

5, 6, 7. He admits the allegations of paragraphs 5-6-7. 

8. This defendant admits the allegations of paragraph 8 
except that he denies that the District, Washington or Law¬ 
yers Title Insurance Company, or any of them, was the 
agent of the New York Life Insurance Company. 

26 This defendant is without knowledge whether the 
plaintiff through her counsel or otherwise, has ap¬ 
plied to said Title Insurance Companies or any of them 
for information as to the transaction, or what, if any, money 
was paid to Swartzell, Rlieem and Hcnsev Company at 
the time said release was executed, or whether the said Title 
Insurance Companies, or any of them, have declined to give 
the plaintiff the information requested, or any part thereof. 

0. This defendant avers that he is without knowledge 
whether the plaintiff, through her counsel, or otherwise, ap¬ 
plied to the receivers of Swartzell, Rlieem and Hensey 
Companv for information as to what, if anv consideration 
was paid for the release of said deed of trust for $375,- 
()()().()() as aforesaid, or was told by said receivers that it 
was impossible to give any information about that transac¬ 
tion. 

10. He denies the allegations of paragraph 10. 

11. He denies the allegations of paragraph 11. 

11 1 -. This defendant denies the allegations of paragraph 

mi.. 

12. 13, 14. He denies the allegations of paragraphs 12- 
13-14. 

15. This defendant admits the allegations of paragraph 
15 except that lie denies that the deed of trust recorded 
October 20, 1020, as Instrument Xo. 21 and set forth at 
large in Liber 6388 at folio 375, is junior to the rights of the 
plaintiff; and he is without knowledge whether the notes 
aggregating $44,375, or any of them, were endorsed by John 
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II. Holmead, or whether any of them were used for the pur¬ 
poses stated in paragraph 11 of the Bill of Complaint tiled 
herein. 

16. He avers that he has no knowledge as tcf the allega¬ 
tions of paragraph 16. 

27 Further answering the Bill of Complaint tiled 
herein, this defendant avers that the Abner-Drury 
Company, by deed of trust dated October 18, 1929, and 
recorded on October 29, 1929, as Instrument No. 20 and set 
forth at large in Liber 6388 at folio 370 of the Land Records 
of the District of Columbia, dulv conveved said land to 
Arthur G. Bishop and this defendant, as trustees, to secure 


nt of a cer- 
$325,000.00 


lereinabove 
mdant and 


the New York Life Insurance Company payme 
tain promissory note in the principal sum of 
with interest. 

At the present time title to said real estate ' 
described is good in fee simple in this def< 

Arthur G. Bishop, trustees, for the uses anil purposes 
declared in said deed of trust, and said deed o\‘ trust con¬ 
stitutes a good and valid first lien upon said property to 
secure the payment of the principal and interest of said 
note for $325,000.00. 


This defendant, on information and belief. 


avers 


that 


Luther A. Swartzell and Edmund I). Rheem were trustees 
under a certain deed of trust from David L. Stern and wife 
dated January 30, 1928, and recorded January 31. 1928, and 
that under and pursuant to the terms thereof, there was a 
prepayment in full of the notes secured by said deed of 
trust with interest and advance interest thereon and that 
the said Luther A. Swartzell and Edmund I). |Rheem, as 
trustees, on or about November 1, 1929, duly aijid lawfully 
executed and delivered a release of said deed of t]rust, which 
said release was dulv and lawfullv recorded on November 
1, 1929. 

And now having fully answered, this defendant prays 
that the Bill of Complaint filed herein be dismissed and 
that he recover his costs. 

RANDALL H. HAGNER. 

MILTON W. KING, 

Attorney for Randall H. Hagner , Trustee. 
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28 District of Columbia, ss: 

I do solemnly swear that I have read the foregoing 
answer bv me subscribed and know the contents thereof; 
that the statements therein made as of personal knowledge 
are true and those made upon information and belief, I 
believe to be true. 

RANDALL H. HAGXER. 

Subscribed and sworn to before me this 22d dav of April, 
1931. 

[seal.] john t. McCarthy, 

Notary Public , D. C. 

Order pro Confesso. 

Filed April 24, 1931. 

• *•••** 


It being shown to the court that subpoma to answer has 

been served upon the defendants, Luther A. Swartzcll, 

trustee; Edmund D. Rheem, trustee and John II. Holmead 

and that the time for filing their answers has expired and 

tliev have not nor lias anv of them filed an answer, in ae* 
• * 

cordance with the rules of court, it is by the court this 24th 
day of April, 1931, 

Ordered that the bill be taken pro confesso as to each of 
said defendants. 

JOSEPH AY. COX, 

J usticr. 

29 Motion for Consolidation of Causes and for an 

Injunction. 

Filed June 12, 1931. 

In the Supreme Court of the District of Columbia. 

Equity. No. 52441. 

Minnie E. Simpson, Plaintiff, 
versus 

David L. Stern et ah, Defendants. 
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Equity. No. 52901. 

Charles William Curtis and Stephanie Marx Curtis, 

Plaintiffs, 

versus 

Abner-Drury Company et al., Defendants. 

Equity. No. 52911. 

Martha Brittain et al., Plaintiffs, 

versus 

I 

David L. Stern et al., Defendants. 

Equity. No. 52913. 

Louis P. Darrow et al., Plaintiffs, 

I 

versus 

David L. Stern et al., Defendants. 

The Now York Life Insurance Company, a defendant, in 
each of the above styled causes, moves 

(1) That the above stvled causes be consolidated into 
one consolidated cause, thereafter to proceed under the 
name and style of Minnie E. Simpson versus David L. 
Stern, et al., No. 52441 In Equity. 

(2) For an order enjoining any and all persons claiming 
to be the owners or holders of anv note or notes issued 

under or secured by a certain deed of trust dated 
30 January 30, 1928, and recorded January 31. 1928, in 
Liber 0106 at folio 407, from David L. Stern and 
wife, Marie Ellen Stern, to Luther A. Swartzejh and Ed¬ 
mund D. Rlieem as Trustees, from suing or proceeding in 
any way against the New York Life Insurance Company 
for the establishment of any rights or for the enforcement 
of any lien in favor of the owners or holders of jjnv of said 
note or notes against the property described in jhe respec¬ 
tive bills of complaint in the above styled causes, except in 
said consolidated cause. 

NEW YORK LIFE INSURANCE 
COMPANY, 

Bv W. M. BULLITT. 

G. ! 
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Bill. 


Filed May 26, 1931. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. Xo. 52901. 

Charles William Curtis, Stephanie Marx Curtis, 

Plaintiffs, 

vs. 

Abner-Drurv Company, a Corporation: Luther A. Swart¬ 
zell, Trustee: Edmund D. Kheem, Trustee: Randall II. 
Ilagner, Trustee: Arthur (i. Bishop, Trustee; New York 
Life Insurance Company, a Corporation: John II. IIol- 
mead, David L. Stern, Swartzell, Rlieem & Hensey Com- 
pany, a Corporation: Henry P. Blair, Julius I. Peyser, 
Michael M. Doyle. Trustees in Bankruptcy of Swartzell, 
Kheem & Hensey Company, Bankrupt, Defendants. 

The Bill of Complaint of Charles William Curtis and 
Stephanie Marx Curtis respectfully shows to the Court as 
follows: 

1. The plaintiffs are citizens of the United States, resid¬ 
ing in the State of Xew York, and file this suit in their own 

right as holders of notes secured bv the hereinafter do- 
* • 

scribed deed of trust and on behalf of all other holders of 

notes secured bv deed of trust and similarlv situated. 

• » 

2. The defendant. Abner-Drury Company, is a corpora¬ 
tion incorporated under the laws of the State of Delaware, 

but having its principal office and place of business 
32 in the City of Washington, District of Columbia. 

The defendants, Luther A. Swartzell, Edmund 1). 
Rlieem. Randall H. Ilagner and Arthur (L Bishop, are sued 
respectively as Trustees under the deed of trust herein¬ 
after more particularly described. The defendant, Xew 
York Life Insurance Company, is a corporation incorpo¬ 
rated under the laws of the State of Xew York, having its 
principal office in Xew York City, but having a branch 
office for the transaction of business in the District of Co¬ 
lumbia, in the Shoreham Building: the defendants, John II. 
Holmead and David L. Stern are residents of the District 
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1 

of Columbia, and are sued in their own right; (lie defend¬ 
ant, Swartzell, Rheem & Hensey Company, is a corporation 
incorporated under the laws of the State of Virginia, hav¬ 
ing its principal office and place of business in the District 
of Columbia, and is now bankrupt; and the defendants, 
Henry P. Blair, Julius I. Peyser and Michael M.j Doyle, are 
residents of the District of Columbia, and are sued as trus¬ 
tees in bankruptcy of said Swartzell, Rheem & Hensey 
Company. 

3. That on, to wit, January 30, 1928, the defendant David 
L. Stern was seized in fee simple of the real estate de¬ 
scribed as follows: 


of part of 
’ made b\: 


Lot No. 24 in Square 1972 in the subdivision 
the tract of land known as “Fletchall’s Chance 
the Chevy ('base Land Company of Montgomery County, 
Maryland, as per plat recorded in the Office of the Sur¬ 
veyor for the District of Columbia, in Liber 80, at folio 18. 

4. That on January 30, 1928, said Stern, as such owner, 
executed and delivered to Swartzell, Rheem & Hensev Com- 
panv, five hundred and five certain promissory notes in the 

aggregate sum of $375,000, payable to tlm order of 

33 John H. Holmead, five vears after date and to secure 

• 

the payment of the same and each of then:, executed 
and delivered a certain deed of trust dated January 30, 
1928, profert of which is hereby made to the Court con¬ 
voyed the property described in the preceding mragraph 
number 3, to Luther A. Swartzell and Edmund ). Rheem, 
as trustees, said deed of trust being duly re< 

Januarv 31, 1928, in Liber 6100 at folio 407 of! 

*• 

Records of the District of Columbia. 

5. That at the time of said transaction said John II. Hol¬ 
mead was the treasurer of Swartzell, Rheem & Hensey Com¬ 
pany, and said notes so made payable to him were endorsed 

bv him and then sold bv said Swartzell, Rheem Hensev 
• • ' • 

Company to a large number of persons most of whom are 
unknown to the plaintiffs; that the plaintiff Charles 'Wil¬ 
liam Curtis purchased notes numbered 265 to 268, inclusive, 
aggregating $4,000.00, and the plaintiff Stephanie Marx 
Curtis purchased notes numbered 269 to 272 inclusive, 
aggregating $4,000.00, of said series of notes and ljiave since 
the purchase thereof and are now the owners of skid notes. 

6. That except as hereinafter stated the said deed of 


orded on 
the Land 
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trust contained only tlie usual and customary provisions 
of deeds of trusts in the District of Columbia and said 
trustees have no power or authority to manage or control 
the property conveyed or to do any other act except to hold 
a legal title thereto, to sell said property upon default, if 
any, under the provisions of said deed, or to release and 
reconvey said property upon the payment in full of the 
indebtedness secured thereby, but in respect to such pay¬ 
ment said deed of trust contained also two unusual con¬ 
ditions, to wit, (a) that the notes secured might be paid 
before maturity at any time by the payment of in- 
34 terest to date and two months' additional interest, 
and (b) ithat the full payment of principal and in¬ 
terest of all of said notes at the office of Swartzell, Kheem 
& Hensey Company should constitute the payment of said 
notes, and thatiall other matters having been fully paid as 
provided in said deed of trust, the said trustee should there¬ 
upon have power to release and reconvey said property 
without the production and cancellation of said notes. 

7. That said deed of trust did not authorize the release 
and reconveyance of said property except only on the sole 
condition of the payment of the full amount of all of said 
notes, to wit, the sum of $373,01)0.00, and with all interest 
thereupon and the additional payment of 1 c /c which was two 
months' advanced interest if paid before maturity, and 
said instrument being duly recorded the power and au¬ 
thority of said trustees and the limitations thereof were 
known to the defendants and to all persons 1 dealing with 
said property. 

8. That the defendant Abner-Drury Company purchased 
said property from David L. Stern and received a convey¬ 
ance thereof by deed dated January 17. 1020, recorded 
January 23, 1029, in liber 0277 at folio 226 of the Land 
Records of the District of Columbia. 

9. That on, to wit, October 18, 1929, said Abner-Drurv 
Company executed a deed of trust conveying said property 
to the defendants Ilagner and Bishop, as trustees, to secure 
an indebtedness represented by a note of $323,000.00, to the 
defendant New,York Life Insurance Company, which said 
deed of trust was recorded on October 29, 1929, in liber 
6388 at folio 370 of said Land Records. 

10. That on October 31, 1929, the defendants 
Swartzell and Rheem executed a release of the afore¬ 
said deed of trust dated Januarv 30, 1928, and con- 
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veyed the said property to the said Abner-Drury Company, 
reciting that the notes secured bv the said deed of trust 
had been fully paid as provided in said deed of trust, which 
release was on November 1, 19-9, recorded in liber 6390 at 
folio 92 of said Land Records. 

11. That the District Title Insurance Company to which 
said release was delivered bv said trustees was acting at 
the time as agent of the said Almer-Drury Company and 
the said New York Life Insurance Company in the exami¬ 
nation of title, preparation of said release, and the closing 
of said transaction. 


12. That the said District Title Company and the said 
defendants herein and each of them knew that <jt the time 
of the execution and delivery of said release licit her the 
said Abner-Drury Company, owner of said property, or 
the said David L. Stern, maker of said notes, lujid paid or 
caused to be paid, nor had any one else paid the amount of 
said notes or any interest thereon subsequent t|) July 30, 
1929, and that the execution and delivery of said release 
was an unauthorized and wrongful act on the pajrt of said 
trustees and constituted a wrong to all of the not|e holders, 
including the plaintiffs herein. 

13. That until the last few weeks the plaintiffs knew 
nothing about any alleged payment of said notes, or the 
alleged release of said deed of trust, but on the contrary, 
they duly received the interest, payable on said Stern notes 
on January 30, 1930, and on July 30, 1930; that subsequent 
to the bankruptcy proceedings of the Swartzell, Rheem & 
Hens(*y Company, they have caused an investigation to be 
made and have ascertained the following facts pertaining 

to the matter: | 

36 That following the delivery of the release on Octo¬ 
ber 31,1929, and no payment having been made prior 
thereto, the said Swartzell, Rheem & Hensey Company re¬ 
ceived from the District Title Company on November 1, 
1929, sum of $324,472.92 by a check which said Swartzell, 
Rheem & Hensey Company deposited on said day in its 
account with the Federal-American National Bank, which 
moneys it immediately commenced using for its own pur¬ 
poses including the payment of salaries of its officers and 


employees and of dividends to its stockholders] so that 
within thirtv davs thereafter the balance of said fund re- 
maining was only $150,000, and none of the said notes were 
paid; that it also received from the District Title Company 
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shortly after November 1, 1929, as it indicated by its rec¬ 
ords on November 10, 1929, a deed of trust note payable 
to and endorsed bv the defendant Holmead in the sum of 
$44,375, secured by a deed of trust dated October 24, 1929, 
and recorded October 29, 1929, in liber 6288 at folio 375 of 
said Land Records which purported to be subordinate to 
tin* deed of trust to secure the defendant New York Life In¬ 
surance Company, and plaintiffs are informed and believe 
that the defendant Swartzell, Rheem and Hensey Company 
exchanged this last note for other property which it con¬ 
verted to its own use; that at the time of said transaction, 
to wit, October 31, 1929, the total amount due on outstand¬ 
ing notes for principal, interest and advance interest if 
paid at that time, was $384,275.00, which amount would 
have been required to pay in cash, and which amount it 
was required by the condition of said deed of trust must 
be so paid before a valid release of said deed of trust could 
be executed on delivered by said trustees thereunder. 

14. That at the present time there are approxi- 

37 matelv $330,000 of said issue of notes dated Januarv 
• * * 

30, 1928, outstanding and unpaid. 

15. That the defendants knew and they accepted the re¬ 
lease of Swartzell and Rheem on, to wit, October 31, 1929, 
that the same was executed before the payment of said 
notes or any of them; that it was a breach and violation 
of the duties of said trustees to sign or deliver the same: 
that said trustees had no power or authority to execute or 
deliver the same; and that said release was a void instru¬ 
ment and that by accept ins? the same they participated with 
said trustees in the commission of a wrong to the note 

holders secured bv said deed of trust, and therebv thev be- 

• • • 

came equally responsible and liable to the note holders to 
see that thev thereafter and each of them received the 
amount due on their and each of their notes. 


16. That the defendant Abner-Drury Company upon the 
receipt of said release caused the insurance on said building 
required by the deed of trust for the protection of the note 
holders to be cancelled, and thev have since that time been 


without protection against loss by fire; that said defendant 
Abner-Drury Company has continued to collect the rents 
of said building, amounting to more than $4,000 per month, 
but they have not nor has any one else paid the interest 
due on the plaintiffs’ notes on January 30, 1931, and said 
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interest is now in default and the plaintiffs are entitled to 
foreclosure; that said defendant lias not, as plaintiffs are 
informed and believe, paid the taxes due on said property 
in March, 1931, and said taxes are now in default: that it 
has further failed to pay the interest on said notes of $325,- 
000 held by the Xew York Life Insurance Company 
38 due on March 18, 1931, and said property is now 
being advertised for sale at public auction by the 
defendants Hagner and Bishop, trustees, and will be 
offered for sale on May 28, 1931, at four o’clock; that be¬ 
cause of the questions and controversies relative to the 
priority and amount of liens on said property, it will be 
impossible to sell the same until this litigation is concluded, 


time; that 
aid Abner- 
jtlie proper 
le same to 


and that may require the lapse of considerable 
the plaintiffs are informed and believe that the sj 
Drury Company is not applying the rents to 
charges on said property, but are converting t 
their own use; that under the provisions of b<|>th of said 
deeds of trust the parties secured thereby have no remedy 
against the owner of said property as to any renfs collected 
prior to the foreclosure, and it is necessary to prevent an 
irreparable injury to others interested that ja receiver 
should be appointed to collect said rents and apply them 
to the charges and expenses of said property; that by’ the 
provisions of said deed of t rust of January 30, 1928, it is 
expressly' provided that the grantor and his assigns shall 
only' be entitled to retain possession of said property' and 
collect the rents issued and profits thereof until default 
be made in the payment of said notes or interest thereon, 
and the plaintiffs hereby' make provisions of said deed of 
trust in its entirety a part of this Bill of Complaint. 

The premises considered, the plaintiffs pray: ] 

1. That a United States writ of subpoena issue ^>ut of this 
Honorable Court commanding the defendants to appear 
herein and answer this Bill of Complaint. 

2. That the Court may appoint a receiver pending the 
final disposition of this suit of the property' mentioned 

and described herein, with full power andj authority 
39 to manage and totally operate the same, qnd to col¬ 
lect all rents and profits therefrom, and tq hold the 
same pending the further order of the Court. 

3. That the release executed bv the defendants 
and Rheem, dated October 30, 1929, be ordered 
and declared void and of no effect. 


Swartzell 

cancelled 



M. E. SIMPSON ET AL. VS. D. L. STERN ET AL. 


4. That the deed of trust dated January 30, 1928, be de¬ 
clared to be a valid and subsisting lien on said property 
prior to all other liens and encumbrances thereon. 

5. That said deed of trust be declared in default and 
that the Court order the foreclosure thereof under the di¬ 
rection of the Court and appoint trustees to sell the same. 

6. That the Court may allow a reasonable compensation 
for the costs and expenses of the plaintiffs including an al¬ 
lowance to the plaintiffs’ attorneys in this action. 

7. And for such other and further relief as to the Court 
mav seem meet and proper. 

CHARLES WILLIAM CURTIS, 
STEPHANIE MARX CURTIS, 

By WM. E. RICHARDSON, 

Attorney. 

E. HILTON JACKSON, 

WM. E. RICHARDSON, 

GEORGE CURTIS SHINN, 

Attorneys for Plaintiffs. 

District of Columbia, ss: 

Wm. E. Richardson, being first duly sworn, on oath de¬ 
poses and says that he is one of the attorneys for the plain¬ 
tiffs and has knowledge of the facts contained in the forego¬ 
ing Bill of Complaint and is authorized to subscribe 
40 and verifv the same; that he knows the contents 
thereof and verilv believes the facts stated therein to 
be true. 

WM. E. RICHARDSON. 

Subscribed and sworn to before me this 26th day of May, 
1931. 

[notarialseal.] MARTHA F. FANSLER, 

Notary Public , D. C. 

Ansicer of New York Life Insurance Company. 

Filed June 1, 1931. 


The Defendant New York Life Insurance Company (here¬ 
inafter called New York Life), answering the bill of com¬ 
plaint of the plaintiffs herein, states as follows, to wit: 
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1, 2, and 3. New York Life admits the allegations. 

4. New York Life is without knowledge whether on Janu¬ 
ary 30, 1928, or at any time, David L. Stern |executed or 
delivered to Swartzell, Rheem and Hensey Company five 
hundred and five, or any, promissory notes in tl|ie aggregate 
sum of $375,000, or any sum, payable to the oijder of John 
H. Holmead five years, or at any time, after date. New 
York Life admits the rest of the allegations. 

5. New York Life is without knowledge whether at the 
time of said transaction John H. Holmead was the Treas¬ 
urer of Swartzell, Rheem & Hensey Company, or whether 
the said notes, or any of them, alleged to have been made 
payable to him were endorsed by him or then sold by said 
Swartzell, Rheem & Hensey Company to a large number, 
or any number, of persons, or whether most or any such 

persons are unknown to the plaintiffs, or either of 
41 them; New York Life is without knowledge whether 
the plaintiff Charles William Curtis purchased notes 
Nos. 265 to 268, inclusive, or any notes, aggregating $4,000, 
or any sum, or whether Plaintiff Stephanie Marx Curtis 
purchased notes Nos. 269 to 272, inclusive, or any thereof, 
aggregating $4,000, or any sum, or whether the said plain¬ 
tiffs or either of them have been or are now the owners 

i 

or owner of the said notes, or any of them. 


f trust con- 
iof deeds of 


6. New York Life denies that the said deed oj 
tained only the usual or customary provisions 
trust for the District of Columbia; denies tha|t the Trus¬ 
tees have no power or authority to manage or control the 
property conveyed or to do any other act except to hold the 
legal title thereto or to sell said property upon default or 
to release it or to reconvey said property or any part 
thereof upon the payment in full of the indebtedness se¬ 
cured thereby; for the terms and conditions oi* said deed 
of trust, New York Life refers to the deed of trust itself 
as the best evidence of the terms and conditions thereof. 


7. For the terms and conditions of the said dc 


and for the authority conferred thereby, New Ycprk Life re 
fers to the deed of trust itself as the best evid 
terms thereof and of the authority conferred 
8, 9, and 10. New York Life admits the alle<jj 
11. New York Life denies that the District Title Insur¬ 
ance Company was at the time the said release was deliv- 

3—6030a 


ed of trust 


mice of the 
:hereby. 
at ions. 
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ered by the Trustees acting as the agent of Xe w York Life 
Insurance Company in the preparation of said release or 
in the closing of said transaction. 

12. Xew York Life denies that the District Title 

42 Company and the defendants herein, or any of them, 
knew, at the time of the execution and delivery of 

said release, that neither the said Abner-Drury Company 
nor David L. Stern had paid or caused to be paid the 
amount of said notes or any interest thereon subsequent to 
July 30, 1929; and Xew York Life denies that the execu¬ 
tion and delivery of said release was an unauthorized or 
wrongful act on the part of said Trustees or constituted a 
wrong to any note holders, including the plaintiffs herein. 

13. Xew York Life is without knowledge whether until 
the last few weeks the plaintiffs, or either of them, knew 
nothing about any alleged payment of said notes or the 
alleged release of said deed of trust, or whether the plain¬ 
tiffs or either of them received the interest or any part 
thereof payable on said notes on January 30, 19JO, or on 
July 30, 1930, or at any time; and Xew York Life is with¬ 
out knowledge whether the plaintiffs or either of them have 
caused an investigation to be made, or ascertained the facts, 
or any of them, set out in the petition; Xew York Life is 
without knowledge whether following the deliverv of the 
release on October 31, 1929, or at any time, Swartzell, 
Rlieem & Hensey Company received from the District Title 
Company on Xovember 1, 1929, or at any time, the sum of 
$324,472.92, or any sum, by a check or otherwise, or whether 
Swartzell, Rlieem & Hensey Company deposited on October 
31, 1929, or at any time, said sum or any sum in the Fed¬ 
eral American Xational Bank, or any bank; and Xew York 
Life is without knowledge whether Swartzell, Rlieem & 
Ilensey Company commenced using or did use for its own 
purposes or for any purposes said moneys above mentioned, 
or any part thereof, or whether it used said moneys 

43 or any part thereof for the payment of salaries of 

its officers or employees or to pay dividends to its 

stockholders, or I whether within thirtv davs thereafter the 

• * 

balance of said fund alleged to have been deposited in the 
Federal American Xational Bank was only $150,000, or any 
sum. Xew York Life denies that none of said notes re¬ 
ferred to in the petition were paid or that any of said notes 
remain unpaid. Xew York Life is without knowledge 
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whether Swartzell, Rlieem & Hensey Company received 
from the District Title Company shortly after November 


1, 1929, or at any time, a deed of trust note payable to or 
endorsed by the Defendant Ilolmead in the suip of $44,375, 

York Life is without knowledge whether 
& Hensey Company exchanged the al- 


liether such 
be paid in 
le condition 


or anv sum; New 
• * 

Swartzell, Rlieem 
leged $44,375 note for other property, or whether Swart¬ 
zell, Rlieem & Hensey Company converted such other prop¬ 
erty, or any part thereof, to its own use; New York Life is 
without knowledge whether at the time of said transaction, 
to wit, October 31, 1929, or at any time, the total amount 
due on outstanding notes for principal, interest and ad¬ 
vance interest was $384,375, or any sum, or \v 
amount or any part thereof was required to 
cash, or what amount, if any, was required by t 
of said deed of trust to lie paid before a valid release of 
said deed of trust could be executed or delivered by the 
Trustees thereunder. 

14. New York Life denies that at the present time there 
are approximately $330,000, or any sum, of said issue of 
notes dated January 30, 1928, outstanding or unpaid. 

15. New York Life denies that it knew or that it accepted 
a release of Swartzell and Rlieem on October 31, 1929, or at 
anv time, with knowledge that the same was executed or 
delivered before the payment of all of said nqtes; denies 

that it was a breach or violation of the duties of said 
44 Trustees to sign or deliver the said release; denies 
that said Trustees were without power or authority 
to execute and deliver the said release; denies that said 
release was a void instrument; denies that by accepting the 
said release New Y"ork Life participated with 
tees or anv of them in the commission of anv wli 
note holders secured by said deed of trust, or any of them; 
denies that New York Life became responsible |or liable to 
the note holders, or any of them, to see that thek' or any of 
them received the amount due on their or each of their 
notes. 

16. New York Life is without knowledge whether Abner- 
Drury Company caused any insurance on said building to 
be cancelled; denies that the note holders have since that 
time been without protection against loss by lire | New York 
Life is without knowledge whether Abner-Drurt Company 
has not paid, or whether anyone else has not plaid the in- 


said Trus- 
Irong to the 



36 


M. E. SIMPSON ET AL. VS. D. L. STERN ET AL. 


terest alleged to be due on the plaintiffs’ notes on January 
30, 1931; New York Life denies that said alleged interest 
or any part thereof is now in default, and denies that the 
plaintiffs are entitled to foreclosure; New York Life denies 
that it will be impossible to sell the property until this liti¬ 
gation is concluded, or that such litigation may require the 
lapse of considerable time; New York Life denies that 
Abner-Drury Company is not applying the rents to the 
proper charges on said property or is converting said rents 
or any part thereof to Abner-Drury Company’s use; New 
York Life refers to the provisions of the respective deeds 
of trust as the best evidence of the terms thereof and of 
the rights and remedies of the parties thereunder; New 
York Life denies that it is necessary to prevent an irrepa¬ 
rable injury to anyone that a Receiver should be ap¬ 
pointed. 

45 17. On or about October 29, 1929, The Abner- 

Drury Company was seized in fee simple of real 
estate known and described as follows: Lot No. 24 in 


Square No. 1972 in the subdivision of part of the tract of 
land known as “Flotchall’s Chance,” made bv the Chew 
Chase Land Company of Montgomery County, Maryland, 
as per plat recorded in the office of the Surveyor for the 
District of Columbia in Liber 86 at folio 18, improved by 
premises known as 4515 Connecticut Avenue, N. W. 

On October 29, 1929, the Abner-Drury Company, by deed 
of trust dated October 18, 1929, recorded on October 29, 
1929, as Instrument No. 20 and set forth at large in Liber 
6388 at folio 370 of the Land Records of the District of 


Columbia, duly conveyed said land to Randall II. Hagner 
and Arthur G. Bishop as Trustees, to secure New York Life 
Insurance Company payment of a certain promissory 
note in the principal sum of $325,000 with interest. 

At the present time title to said Lot No. 24 in Square 
No. 1972 as described in the said deed of trust dated Octo¬ 


ber 18, 1929, from Abner-Drury Company to Randall II. 
Ilagner and Arthur G. Bishop, as Trustees, to secure New 
York Life Insurance Company and filed for record in the 


office of the Recorder of Deeds of the District of Columbia 


on October 29th, 1929, is good in fee simple in said Randall 
II. Hagner and Arthur G. Bishop, Trustees, for the uses 
and purposes declared in said deed of trust, and that said 
deed of trust constitutes a good and valid first charge upon 
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said real property to secure the payment to New 1 York Life 
Insurance Company of the principal and interest of said 
note for $325,000. ! 

IS. Under and pursuant to the terms of a certain deed of 
trust from David L. Stern and wife to Luther A. 
46 Swartzell and Edmund D. Rheem as Trustees, dated 
January 30, 1928, and recorded as Instrument No. 
179 on January 31, 1928, and set forth at large in Liber 6106 
at folio 407 of the Land Records of the District of Colum¬ 
bia, there was a prepayment in full of the notes secured by 
said deed of trust with interest and advance interest 
thereon, all as provided in said deed of trust; and the said 
Luther A. Sw'artzell and Edmund D. Rheem as Trustees, 
on or about November 1, 1929, duly and lawfully executed 
and delivered a release of the said deed of trust recorded in 
Liber 6106 at folio 407, which said release wasj duly and 
lawfully recorded November 1, 1929, as Instrument No. SO 
and set forth at large in Liber 6390 at folio 92 of the Land 
Records of the District of Columbia. 

Wherefore, New York Life prays; 

1. That the bill of complaint be dismissed with (costs; and 

2. For such other and further relief as the nature of the 
cause may require and to the Court seem meet apd just. 

NEW YORK LIFE INSURANCE 
COMPANY, 

Bv WALTON P. KINGSLEY. 

COVINGTON, BURLING & RUBLEE, 

BRUCE & BULLITT, 

Of Counsel . 

State of New York, 

City &' County of New York, ss: 


Walton F. Kingsley, being duly sw r orn, says that he is 
the Second Vice-President of New York Life Insurance 
Company, one of the defendants in this action; that 
47 said New York Life Insurance Company is a corpo¬ 
ration organized and existing under the lajws of the 
State of New York; that he has read the foregoing answer 
and knows the contents thereof; and he verily believes the 
facts stated in the foregoing answer to be true. 

WALTON P. KINGSLEY. 
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Subscribed and sworn to before me by Walton P. Kings¬ 
ley this 29th day of May, 1931. 

[notarial seal.] MARION CONWAY, 

Notary Public of the State of New York, 

Residing in Kings County. 

Answer of Defendant Abner-Drury Company. 

Filed June 10, 1931. 

*###**■* 


The defendant. Abner-Drury Company, a corporation, 

now, and at all times hereafter, saving and reserving to 

itself all matter of benefit and advantage of exception, to 

tin* many errors and insufficiencies in the bill of complaint 

contained for answer thereto, or to so much of said parts of 

the bill of complaint as this defendant is advised is material 

for it to answer, answering savs: 

* » 

1. Answering i paragraph one of the bill of complaint 
defendant savs that it has no knowledge concerning the 
averments contained therein, and can, therefore, neither 
admit nor deny the same, and if deemed to be material at 
the trial of this fause, strict proof thereof is demanded. 

2. Defendant admits the truth of the averments contained 
in paragraph two of the bill of complaint. 

3 and 4. Defendant believes the averments con- 
48 tained in paragraphs three and four of the bill of 
complaint to be true. 

f). Answering iparagraph five of the bill of complaint 
defendant savs that it has no knowledge concerning the 

« i v 

averments contained therein, and can, therefore, neither 
admit nor deny the same, and if deemed to be material at 
the trial of this cause, strict proof thereof is demanded. 

ti. Defendant believes the averments contained in para¬ 
graph six of the bill of complaint to be substantially true. 

7, 8, 9. and 10. Defendant admits the truth of the aver¬ 
ments contained in paragraphs seven, eight, nine and ten 
of the bill of complaint. 

11. Defendant denies that the District Title Insurance 
Company, to which said release was delivered by said Trus¬ 
tees, was actingvat the time alleged in the bill of complaint, 
as agent of this defendant in the examination of title, 
preparation of said release, and the closing of said trans¬ 
action therein referred to. 
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12. Defendant denies the truth of the averments con¬ 
tained in paragraph twelve of the bill of complaint. 

13 and 14. Answering paragraphs thirteen and fourteen 
of the bill of complaint defendant says that it has no knowl¬ 
edge concerning the averments contained therein, and can, 
therefore, neither admit nor deny the same, anli if deemed 
to be material at the trial of this cause, strict pyoof thereof 
is demanded. 

If). Defendant denies the truth of the avei 
taincd in paragraph fifteen of the bill of compl 

16. Defendant denies that upon the receipt 
release it caused the insurance on said building, required 
by the deed of trust for the protection of certain note¬ 
holders referred to in paragraph sixteen of the bill 
49 of complaint, to be cancelled; and furtheil that it has 


ments con- 
lint. 

of the said 


no knowledge concerning whether or not the note¬ 
holders have been since without protection against loss by 
fire. As to the remaining averments contaiij 
paragraph defendant is advised that the same i 


ed 


in 


said 


re now im¬ 
material since Receivers have been appointed of the prop¬ 
erty in question, and that said averments require no further 
answer bv this defendant. 

Now, having fully answered the bill of complaint, defend¬ 
ant prays that it may be hence dismissed with its reason¬ 
able costs. 

ABNER-DRURY COMPANY, 
Bv ABNER B. DRURY. 

•f 

JOSEPH A. RAFFERTY, 

Attorney for Defendant 
Abner-Drury Company. 

District of Columbia, ss: 

| 

Abner B. Drury, being duly sworn according Ito law, de¬ 
poses and says that he has read the foregoing answer by 
him subscribed; that he knows the contents thereof and 
verilv believes the facts and things therein stated to be true. 

ABNER B. |)RURY. 

Subscribed and sworn to before me this 6th dalv cf June, 
1931. 

[notarialseal.] CHARLES W. PECKHJ\M, 

Notary Public, D. C. 
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50 Answer of Defendant Arthur G. Bishop , Trustee . 

Filed June 19, 1931. 

• •*#•** 


To the Honorable the Supreme Court of the District of 

Columbia, holding an equity court: 

The answer of! the defendant, Arthur G. Bishop, Trustee, 
to the bill of complaint of the plaintiffs, Charles William 
Curtis and Stephanie Marx Curtis, or to so much thereof as 
he is advised is necessarv and material for him to answer, 
states to the Court as follows: 

This defendant admits that he i< a citizen of the United 
States and a resident of the District of Columbia, and is 
one of the persons designated as Trustee in and by a cer¬ 
tain deed of trust executed by Abner-Drury Company, a 
corporation, and recorded among the land records of the 
District of Columbia, on, to-wit. the 29th day of October. 
A. D. 1929, in Liber 6388, at folio 370, to the original of 
which said deed of trust, this defendant hereby makes 
reference: that save and except as he is named as such 
Trustee in said deed of trust, this defendant has no interest 
whatever in the subject matter of this suit, and has no per¬ 
sonal knowledge of the facts set forth in the bill of 
complaint. 

Wherefore this defendant prays that he may be hence 
dismissed with his costs. 

! ARTHUR G. BISHOP, 

Trustee , Defendant . 

BRANDENBURG & BRANDENBURG, 

Bv L. M. DENIT. 

Attorneys for Defendant 

Arthur G. Bishop , Trustee. 


51 District of Columbia, ss; 

Arthur G. Bishop upon oath deposes and says that he 
has read the foregoing answer by him subscribed, and 
knows the contents thereof: that the facts stated of his 
own knowledge are true, and those stated upon information 
and belief, he believes to be true. 

ARTHUR G. BISHOP, 

T rustee. 
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Subscribed and sworn to before me this ljSth day of 
June, A. D. 1931. 

[notarial seal.] JOHN H. STADTIfiER, 

Notary Pub\ic , D. C. 

Answer of Trustees in Bankruptcy. 


Filed June 22, 1931. 


M. Doyle, 
the above 


herein. 

knowledge 


Henry P. Blair, Julius I. Peyser, and Michael 
duly appointed Trustees for the Bankrupt in 
entitled cause and who have qualified and actively entered 
upon the duties of their office as such, make this answer on 
their own behalf to the Bill of Complaint filed 

1. Your Respondents being without sufficient 
or information can neither admit nor deny the Allegations 
contained in Paragraph 1. 

2. Your Respondents being without sufficient 'knowledge 

or information can neither admit nor deny the allega- 
52 tions contained in Paragraph 2 in reference to 
Abner-Drurv Company; they are informed and be¬ 
lieve that the New York Life Insurance Company has its 
principal office in New York City, but as to the'remaining 
allegations concerning the New York Life Insurance Com¬ 
pany, your Respondents are without sufficient knowledge 
to affirm or deny the same. Your Respondents admit that 
John II. Holmead, David L. Stern, Henry P. Blair, Julius 
I. Pevser and Michael M. Dovle, are residents of the Dis- 

. i 

trict of Columbia; they also admit that the last th]ree named 
Respondents are the duly qualified Trustees in Bankruptcy 
of Swartzell, Rheem & Hensey Company. 

3 and 4. Your Respondents admit the allegations con¬ 
tained in Paragraphs 3 and 4, but pray that as fhr as mat¬ 
ters of conveyance and records are referred tci that the 
records be resorted to for a correct recitation of the terms 
thereof. 

5. Your Respondents admit that the plaintiffs purchased, 
thru Swartzell, Rheem & Hensey Company the j notes re¬ 
ferred to in Paragraph 5, but they can neither admit nor 
deny the allegation that the plaintiffs are now tljie owners 
of the said notes. 
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6. Your Respondents admit the allegations contained in 
Paragraph 6, but insofar as the said deed of trust is re¬ 
ferred to in said Paragraph they pray that the said deed 
of trust be referred to for a correct recitation of the terms 
and provisions thereof. 

7. Answering Paragraph 7 your Respondents 

53 represent that the deed of trust referred to in said 

Paragraph contained a provision authorizing the 

Trustees under the said deed of trust, upon the full pay¬ 
ment of all of said notes and all extensions or renewals 
thereof and the interest thereon or upon prepayment 
thereof, to release and reconvey the premises described in 
Paragraph 3 of plaintiffs' bill, but pray that said deed of 
trust be referred to for a correct recitation of the terms 
thereof. 

8, 9, and 10. Your Respondents admit the allegations of 
fact contained in Paragraphs 8, 9 and 10, but pray as far 
as matters of convevance are referred to that the records 
be resorted to for a correct recitation of the terms thereof. 

11. Your Respondents being without sufficient knowledge 
or information can neither admit nor denv the allegations 
contained in Paragraph 11. 

12. Answering Paragraph 12 your Respondents deny that 
they had knowledge of the matters alleged therein, and as 
far as material,, demand strict proof thereof. 

13. Answering Paragraph 13 your Respondents admit 
that the records of the bankrupt purport to show that in¬ 
terest on the plaintiffs’ notes was paid after the time when 
the said deed of trust securing the same is alleged to be 
released. Tliev, admit the allegations concerning the deed 
of trust note payable and endorsed by defendant, Holmead, 

as alleged in said Paragraph, but as far as matters 

54 of record, and conveyance are concerned pray that 

the records mav be referred to for a correct recita- 

♦ 

tion of the terms thereof, but tliev are informed and be- 

* % 

lieve, and therefore aver, that the said deed of trust is 
recorded in Liber 6388, at folio 375 of the Land Records 
oft he District of Columbia, and not in Liber 6288, as 
alleged by plaintiffs. They admit the allegations in ref¬ 
erence to the sums of money paid Swartzell, Rheem & 
Hensey Company by the District Title Company, but as to 
the date when the said sums of money were paid they aver 
that the passbook of Swartzell, Rheem & Hensey Company 
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purports to show that the said sums were deposited to the 
account of the said Company at the Federal American Bank 
on October 31, 1929. Being without sufficient knowledge 
or information they can neither admit nor deny the allega¬ 
tions in reference to the disposition of the said sums by 
the said Swartzell, Rliecm & Ilensey Company. J3eing with¬ 
out sufficient knowledge or information thev can neither 

•T’ » 

affirm nor deny the allegations concerning the total amount 
due on outstanding notes. 

14 and 15. Your Respondents being without sufficient 
knowledge or information can neither affirm noli* denv the 
allegations contained in Paragraphs 14 and 15. 

16. Your Respondents admit the allegation of Paragraph 
16 in reference to the advertisement for sale at public auc¬ 
tion of the property referred to in said Paragraph by the 
defendants, Ilagner and Bishop, Trustees, but are informed 
and believe, and therefore aver, that this sale was not held 
at the time referred to in said Paragraph, but was 
55 postponed to a future time and has not yet been held. 

Being without sufficient knowledge or information 
thev can neither affirm nor denv the remaining allegations 

* o j o 

contained in said Paragraph. 

HENRY P. BL.-ilR. 

J. I. PEYSER, | 

MICHAEL M. HOYLE. 

I 

| 

District of Columbia, ss; 

Henrv P. Blair, Julius I. Pevser, and Michael M. Doyle, 
being first duly sworn, depose and say that they have read 
the foregoing answer bv them subscribed, and I that thev 
know the contents thereof; that the allegations therein con¬ 
tained as of their personal knowledge are true, and those 
stated upon information and belief, they believe to be true. 

HENRY P. BLAJR. 

J. I. PEY r SER. j 
MICHAEL M. DOYLE. 

Subscribed and sworn to before me this 22 da-J- of June, 
1931. 

[notarial seal.] CHARLES W. HEIDER, 

Notary Public, D. C. 
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56 Answer of Defendant Randall H. Hagner , Trustee. 

Filed June 25, 1931. 


The answer of defendant Randall H. Hagner, Trustee, 
shows to the court as follows: 

I, 2, 3. This defendant admits the allegations of para¬ 
graphs 1, 2, 3. 

4. This defendant admits the execution and delivery of a 
certain deed of! trust dated January 30, 1928 and the re¬ 
cordation thereof in Liber 6106 at folio 407 of the Land 
Records of the District of Columbia but this defendant is 
without knowledge of the rest of the allegations of para¬ 
graph 4. 

5. This defendant is without knowledge of the allega¬ 
tions of paragraph 5. 

6. 7. For the terms and conditions of the said deed of 

trust and for the authority conferred thereby, this defend- 

« * 

ant refers to the deed of trust itself as the best evidence 
of the terms thereof and of the authority conferred thereby. 

8, 9, 10. This defendant admits the allegations of para¬ 
graphs 8, 9, 10. 

II, 12. Defendant Randall H. Hagner, Trustee, is with¬ 
out knowledge of the allegations of paragraphs 11, 12. 

13. This defendant denies that anv of the notes referred 
to in the plaintiffs’ Bill of Complaint were unpaid but as 
to the rest of the allegations of paragraph 13, this defend¬ 
ant has no knowledge. 

14, 15. This defendant denies the allegations of para¬ 
graphs 14, 15. 

16. This defendant is without knowledge whether the 
Abner-Drury Company caused any insurance on said 
building to be cancelled and this defendant is with- 
57 out knowledge whether the interest, alleged to be 
due on plaintiff’s notes has or has not been paid; 
but this defendant denies the allegations of fact contained 
in the rest of paragraph 16 except that defendant admits 
that the property referred to was to be offered for sale. 

Further answering the said Bill of Complaint tiled herein 
this defendant avers that the Abner-Drury Company by a 
deed of trust dated the 18th dav of October, 1929 and 
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recorded in the Office of the Recorder of Detds for the 
District of Columbia in Liber G38S at folio 370 on the 29th 
day of October, 1929, duly conveyed said lancl to Arthur 
G. Bishop and this defendant, as trustees, f^>r the uses 
and purposes of securing the New York Life Insurance 
Company of a certain promissory note in the principal 
sum of Three Hundred Twenty-Five Thousand Dollars 
($325,000) with interest. j 

At the present time title to said real estate hereinbefore 
described is good in fee simple in this defendant and 
Arthur G. Bishop, trustees, for the uses and purposes de¬ 
clared in said deed of trust, and said deed ot[ trust con¬ 
stitutes a good and valid first lien upon said property to 
secure the payment to the New York Life Insurance Com¬ 
pany of the principal and interest of said note for $325,000. 

Your affiant is informed and believes and therefore avers 
that Luther A. Swartzell and Edmund D. Rheem were 
trustees under a certain deed of trust from the defendant 
David L. Stern and his wife, Marie Ellen Stern, dated the 
30th day of January 1928 and recorded in the Office of 
the Recorder of Deeds for the District of Columbia on 
the 31st day of January, 1928, in Liber 6106 at folio 407 
and that under and pursuant to the terms thereof 
58 there was a prepayment in full of the notes secured 
by said deed of trust with interest and Advance in¬ 
terest thereon and the said Luther A. Swartzell and Ed¬ 
mund D. Rheem, as trustees on or about November 1, 
1929, duly and lawfully executed and delivered a release 
of the said deed of trust recorded in Liber 61j06 at folio 
407, which said release was dulv and lawfully recorded 

* r 

November 1, 1929, as Instrument No. 30 and sjet forth at 
large in Liber 6390 at folio 92 of the Land Records of 
the District of Columbia. 

And now, having fully answered, he prays that the Bill 
of Complaint be dismissed and that he recover his costs. 

RANDALL H. HAGNER. 

MILTON W. KING, 

Attorney for Randall H. Hagner, Trustee. 

District of Columbia, ss: 

I do solemnly swear that I have read the foregoing an¬ 
swer bv me subscribed; that I know the contents thereof: 

► 7 I ' 
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that tlie statements made therein of my own personal 
knowledge I know to be true and those made upon infor¬ 
mation and belief, l believe to be true. 

RANDALL H. HAGXER. 

Subscribed and sworn to before me this 24th day of 
June, 1931. 

[notarial SF.AI.. 1 JOHN T. McCARTHY, 

Not a rtf Public, D. C. 

59 Answer of the Defendant David L. Stern. 

Filed August 26, 1931. 

* #; # * m * * 


The answer of the defendant, David L. Stern, to the Bill 
of Complaint and intervening petitions herein respectfully 
shows : 

1, 2, 3, 4. He admits the allegations of these paragraphs. 

5. He neither admits nor denies the allegations of this 
paragraph but prays strict proof thereof. 

6 & 7. Answering these paragraphs he refers to the deed 
of trust for the exact provisions thereof and is advised 
it is not necessary for him to answer the conclusions of 
law otherwise set forth in said paragraph. 

8. He admits the allegations of paragraph 8. 

9, 10, 11. He has no personal knowledge concerning the 
allegations of these paragraphs but upon information and 
belief denies the same. 

12. He denies the allegations of this paragraph. 

13. He has no personal knowledge concerning the alle¬ 
gations of this paragraph but upon information and belief 
denies the same. 

14. 15. He denies the allegations of these paragraphs. 

16. He has no personal knowledge concerning the allega¬ 
tions of this paragraph and neither admits nor denies the 
same but prays strict proof thereof. 

Wherefore, having fully answered, defendant prays that 
said bill mav be dismissed. 

DAVID L. STERN. 

A. L. XEWMYER, 

Attif. for Deft. 
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GO District of Columbia, To wit: 

i 

I, David L. Stern, being first duly sworn, on cjath depose 
and sav that I have read the foregoing answer bv me sub- 
scribed and know the contents thereof; that t 
and things therein stated as upon personal kno 
true, and those stated on information and belie 
to be true. 

DAVID L. 

Subscribed and sworn to before me this 24th 
gust, 1931. 

[notarialseal.] HARRY H. HOLLANDER, 

Notary Public, D. C. 

61 Bill. 

Filed May 27, 1931. 

i 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 52911. 

Martha L. Brittain, Nannie P. Wheeler, Nannie J. Mc- 
Knight, Annie (i. Trenis, Nora B. Gardner, Agnes B. 
Wise, Annie C. Heck, Helen A. Young, Rebecca Cook, 
Alice AT. (’lark, Ruth Clark, Charles Hanson Towne, The 
Potomac Insurance — of the District of Columbia, a Cor¬ 
poration: Lincoln Assurance Company of America, a 
Corporation, Plaintiffs, 

vs. 

David L. Stern, Luther A. Swartzell, Trustee j Edmund 
D. Rheem, Trustee; Abner-Drury Company, a Corpora¬ 
tion; New York Life Insurance Company, a Corporation; 
Randall II. Ilagner, Trustee; Arthur G. Bishop, Trus¬ 
tee; John H. Holmead, Defendants. 

I 

The bill of complaint of Martha L. Brittain, Fannie P. 
Wheeler, Nannie J. McKnight, Annie G. Trenis, Nora B. 
Gardner, Agnes B. Wise, Annie C. Heck, Helen Young, 
Rebecca Cook, Alice M. Clark, Ruth Clark, Charlei Hanson 
Towne, The Potomac Insurance Company of the district of 


lie matters 
wledge are 
r, I believe 

STERN, 
dav of Au- 
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Columbia, and Lincoln Assurance Company of America 
respectfully shows to the Court: 

1. The individual plaintiffs are all citizens of the United 

States: the plaintiffs Martha L. Brittain, Nannie 

62 J. McKjiight, Annie G. Trenis, Nora B. Gardner, 
Helen A. Young and Rebecca Cook are residents of 

the District of Columbia; the plaintiff Nannie P. Wheeler 
is a resident of Fredericksburg, Virginia; the plaintiff 
Agnes B. Wise is a resident of La Jolla, California; the 
plaintiff Annie C. Heck is a resident of Philadelphia, Penn¬ 
sylvania; the plaintiffs Alice M. Clark and Ruth Clark are 
residents of Chevy Chase, Maryland; and the plaintiff 
Charles Hanson Towne is a resident of New York Citv, 
New York; the plaintiff The Potomac Insurance Company 
of the District of Columbia is a corporation organized and 
existing under a special act of the Congress of the United 
States, and having its place of business in the District of 
Columbia; the plaintiff Lincoln Assurance Company of 
America is a corporation organized and existing under the 
laws in force in the District of Columbia, and having its 
place of business therein; all the plaintiffs bring this suit 
in their own rights and on their own behalfs and on behalf 
of all other similarlv entitled owners and holders of notes 
secured bv the deed of trust hereinafter described which 
secures the notes owned and held by the plaintiffs. 

2. The defendants David L. Stern, Luther A. Swartzell, 
Edmund D. Rlieem, Randall H. Hagner, Arthur G. Bishop 
and John II. Holmead are citizens of the United States and 
residents of the District of Columbia. Said defendants 
David L. Stern and John H. Holmead are sued in their 
own rights. Said defendants Luther A. Swartzell, Ed¬ 
mund D. Rheeijn, Randall H. Hagner and Arthur G. Bishop 
are sued, respectively, as trustees under the deeds of trust 
hereinafter referred to. The defendant Abner-Drurv Com¬ 
pany is a corporation under the laws of the State of Dela¬ 
ware and is doing business in the District of Colum- 

63 bia and having a principal place of business in the 
District of Columbia at 25th and G Streets, N. W., 

and is sued in its own right. The defendant New York 
Life Insurance Company is a corporation having its prin¬ 
cipal office at 51 Madison Avenue, New York, New York, 
doing business in the District of Columbia and having a 
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principal place of business in the District of Columbia in 
the Shoreham Building, and is sued in its own right. 

3. On, to wit, the 30th day of January, 1928,jthe defend¬ 
ant David L. SJtern was the owner of and held the record 
title in fee simple to the land and premises in the Dis¬ 
trict of Columbia known and distinguished as aijd being Lot 
numbered twenty-four (24) in Square numbered nineteen 
hundred and seventy-two (1972) in the subdivision of part 
of the tract of land known as “Fletchall's Chance,” made 
by the Chevy Chase Land Company of Montgomery 
County, Maryland, as per plat recorded in the (office of the 
Surveyor for the District of Columbia in Ij/iber 86 at 
folio 18. 

4. On, to wit, said 30th day of January, 1928, the said 
David L. Stern, for money loaned to him, made and issued 
unto Swartzell, Rheem and Hensey Company, a corporation 
organized under the laws of the State of Virginia and then 
having its principal office and place of business in the Dis¬ 
trict of Columbia, his five hundred and five (507)) negotiable 
promissory notes dated the said 30th day of January, 
1928, numbered from one (1) to five hundred and five (505), 
respectively, Xos. 1 to 300, both inclusive, for the principal 
sum of One Thousand Dollars ($1,000) each, Xos. 301 to 
400, both inclusive, for the principal sum of Five Hundred 

Dollars ($500) each, Xos. 401 to 425, hot iji inclusive, 
04 for the principal sum of Four Hundred Dollars 

($400) each, Xos. 426 to 445, both inclusj 
principal sum of Three Hundred Dollars ($300) 

440 to 465, both inclusive, for the principal si: 

Hundred Fiftv Dollars ($250) each, and Xos. 


ve, for the 
each, Xos. 
m of Two 
400 to 505, 


both inclusive, for the principal sum of One Hundred Dol¬ 


lars ($100) each, said notes being payable three 
after date to the order of the defendant John H 
who was an officer of and in said transaction ac 


(3) years 
Holmead, 
ing as the 


agent of said Swartzell, Rheem and Hensey Company, with 


interest, payable semi-annually, at the rate of s| 
centum per annum, until paid, with the privileg 
on the face of each of said notes of paying it a 
before maturity upon the payment of interest 


ix (6) per 

b reserved 

anv time 
•• 

to date of 


payment and two (2) months- interest in advahce. Said 


notes were expressed to be payable as to princif 


)al and in- 


4—6030a 
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terest “at the office of Swartzell, Rheem & Hensey Co., 
Washington, District of Columbia.” 

5. On, to wit, said 30th day of January, 1928, said de¬ 
fendant David L. Stern and his wife, Marie Ellen Stern, 
made, executed and delivered a certain deed of trust to 
secure the payment of the said notes and interest whereby 
they conveyed the aforesaid property unto the defendants 
Luther A. Swartzell and Edmund 1). Rheem, as trustees 
in trust, upon it he conditions and with the power of sale 
usual in deeds of trust to secure indebtednesses in the Dis¬ 
trict of Columbia, said deed of trust containing in addition 
tin* provisions hereinafter more fully set forth. Said deed 
of trust is the deetl of trust to foreclose which this suit is 
brought. It was duly filed for record in the office of 
(J5 the Recorder of Deeds among the land records of 
the District of Columbia on January 31, 1928, and is 
there recorded in Liber 610f> at folio 407 et seq., and profert 
thereof is herebv made to the Court. In addition to the 
provisions usual in deeds of trust to secure indebtednesses 
as tin* same are in use in the District of Columbia, said 
deed of trust contained the following provision among the 
enumeration of the trusts upon which the property was 
convoyed: 

“And upon the full payment of all of said notes and of 
all extensions or renewals thereof, and the interest thereon, 
or upon prepayment thereof with interest and advance in¬ 
terest thereon as therein provided, and of all moneys ad¬ 
vanced or expended as herein provided and of all other 
proper costs, (including cost of advertising), charges, com¬ 
missions, half-commissions and such commissions as mav 

« 

be allowed by law and are not otherwise herein provided 
for, and expenses incurred by means of these trusts, at any 
time before the sale hereinafter provided for to release 
and reconvey the said described premises in fee unto, and 
at the cost of, the said David L. Stern, or the party or 
parties then claiming under him. And it is mutually cove¬ 
nanted and agreed by and between the respective parties 
hereto that the said full payment of principal and interest, 
as hereinabove provided, at tin* office of Swartzell, Rheem 
and Hensev Company, in the City of Washington, District 
of Columbia, shall constitute payment of said notes respec¬ 
tively, and shall stop interest thereon from date of said 
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payment at said office, and (all other matters!having been 
fully paid as herein provided) the said parties hereto of 
the second part, or the trustee acting in the execution of 
this trust, shall thereupon have power to release and re¬ 
convey said land and premises, as aforesaid,| without the 
presentation or cancellation of said notes or any of them. 


ent of which 
*e thereupon 


(>. The promissory notes aforesaid, the paynq< 
was secured bv the aforesaid deed of trust, wei 
sold by the said Swartzell, Rlieem and Hensey Company 
to numerous purchasers of the same for valucf before ma¬ 
turity and before the happening of the other [matters and 
things hereinafter alleged. Said notes were thereupon 
caused by the said Swartzell, Rlieem and Hensey Company 
to be endorsed bv the defendant John H. Ilolmead to 
00 the said purchasers. Among the said purchasers are 
the plaintiffs to this suit, and having so purchased, 
the plaintiff Potomac Insurance Company is the holder and 
owner of the notes of the said series of the aggregate prin¬ 
cipal value of Twenty Thousand Dollars ($20,000), the 
plaintiff Lincoln Assurance Company of America is the 
holder and owner of notes of the said series ot the aggre¬ 
gate principal value of Seven Thousand Five Hundred 
Dollars ($7,500), the plaintiff Nannie P. Wheeler is the 
holder and owner of notes of the said series of the aggre¬ 
gate principal value of One Thousand Two Hundred Dol¬ 
lars ($1,200), the plaintiff Nannie J. McK night ijs the holder 
and owner of notes of the said series of the aggregate prin¬ 
cipal value of One Thousand Three Hundred Dollars ($1,- 
.*>00), the plaintiff Annie (J. Trenis is the holder and owner 
of a note of the said series in the principal sum of One 
Thousand Dollars ($1,000), the plaintiff Nora B. (Jardner 
is the holder and owner of notes of the said series of the 
aggregate principal value of Two Hundred Dollars ($200), 
the plaintiff Agnes B. Wise is the holder and owner of notes 


of the said series of the aggregate principal va 
Thousand Dollars ($4,000), the plaintiff Annie 
the holder and owner of a note of the said sc' 
principal sum of Five Hundred Dollars ($500) 


tiff Martha L. Brittain is the holder and owner of a note 


lie of Four 
C. Heck is 
ries in the 
, the plain- 


of tin* said series in the principal sum of One 


Thousand 


Dollars ($1,000), the plaintiff Helen A. Young i4 the holder 
and owner of a note of the said series in the principal sum 
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of One Thousand Dollars ($1,000), the plaintiff Re- 
becca Cook is the holder and owner of notes of the 
said series of the aggregate ]>rincipal value of Five 
Thousand Dollars ($5,000), the plaintiff Alice M. (dark is 
the holder and owner of notes of the said series of the ag- 
g regate principal value of One Thousand Five Hundred 
Dollars ($1,500), the plaintiff Ruth ('lark is the holder and 
owner of notes of tin* said series of the aggregate principal 
value of [Two Thousand Dollars ($2,000), ]* and the plain¬ 
tiff Charles Hanson Towne is the holder and owner of a 
note of the said series in the principal sum of One Thou¬ 
sand Dollars ($1,000). 

7. < >n. to wit, the 17th dav of Januarv, 1020, tin* defend- 

• • 

ant David L. Stern and his wife, Marie Kllen Stern, by 
their deed dated that day and tiled for record in tin* office 
of the Recorder of Deeds for the District of Columbia on 
January 23. 1020, and recorded among the land records 
of the District of Columbia in Liber (>277 at folio 220 et seq., 
conveyed the aforesaid property to the defendant Abner- 
Drnry Company, subject to the aforesaid deed of trust. 

S. ()n. to wit, the 20th day of ()ctober, 1020, the defendant 
Now York Life Insurance Company being desirous of lend¬ 
ing to the defendant Abner-Drury Company approximately 
the sum of Throe Hundred Twenty-five Thousand Dollars 
($325,000), and being desirous of obtaining as security for 
the said loan a deed of trust purporting to secure the same 
by a conveyance of the aforesaid property, procured to 
be executed and delivered a deed of trust dated the IStli 

dav of October, 1929. bv the defendant Abner-Drurv Com- 
• • • 

pany to the defendants Randall H. Hagner and Arthur G. 

Bishop, as trustees, and caused the same to be filed 
f>S for record in the office of the Recorder of Deeds for 
the 1 District of Columbia on said October 29, 1929, 
and recorded in Liber 6388 at folio 370 et seq. of the land 
records of the District of Columbia. 

9. Said defendants Xew York Life Insurance Company 
and Abner-Drury Company being desirous to have it ap¬ 
pear of record that the said deed of trust last mentioned 
was a first deed of trust, that is, that the same was not sub¬ 
ordinate to the aforesaid deed of trust to foreclose which 
this suit is brought, caused to be prepared for execution by 
the defendants Luther A. Swartzell and Edmund D. Rheem, 


[•Stricken in copy. 1 
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trustees under the deed of trust to foreclose! which this 
suit is brought, a form of release to defendant Abner-Drurv 
Company of the deed of trust to them, containin'* the fol¬ 
lowing recitals: 

“the debt secured thereby havin'* been paid a id satisfied, 
the notes representing said indebtedness (numbered 1 to 
505 inclusive) having been exhibited to the trustees, marked 
‘Paid and Cancelled’.” 


procured to 
mts Luther 
under date 
office of the 
November 


Said form of release was bv said defendants 
be executed and delivered to them by the defend! 

A. Swartzell and Edmund D. Rlieem, trustees, 
of October 3L 1020, and filed for record in the 
Recorder of Deeds for the District of Columbi; 

1, 1020, and recorded in Liber 0300 at folio 02 <0 seq. of 
tlie land records of the District of Columbia, said form of 
release having been first altered by cancelling or lining 
out the words: 

“the notes representing said indebtedness (numbered 1 to 
505 inclusive) having been exhibited to the Trustees, 
marked ‘Paid and Cancelled’.” 


10. The defendants New York Life Insurance Company 
and Abner-Drurv Company induced the execution and de¬ 
livery of said deed of release by causing to be paid to said 
Swartzell, Rlieem and Hensey Company, of which 
60 Company said trustees were officers, as tlie proceeds 
of the aforesaid loan of Three Hundred Twentv-five 
Thousand Dollars ($325,000), on, to wit, October 31 or No¬ 
vember L 1020, the sum of Three Hundred Twenty-four 
Thousand Four Hundred Seventy-two Dollars ajud Ninety- 
two Cents ($324,472.02): and by causing to be executed and 
delivered to Swartzell, Rlieem and Ilensey Company a 
promissory note of the defendant Abner-Drurv! Company 
to the order of the defendant John H. Holmead n the sum 
of Forty-four Thousand Three Hundred Seventy-five Dol¬ 
lars ($44,375), and also a deed of trust to secure the same 
conveying the aforesaid premises to the defendants Luther 
A. Swartzell and Edmund D. Rlieem, trustees, dated Octo¬ 
ber 24, 1020, and filed for record October 20, 1020, in the 
office of the Recorder of Deeds for the District of Columbia 
and recorded in Liber 6388 at folio 375 et seq. of the land 
records of the District of Columbia. Said last mentioned 
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deed of trust purported to be a second trust subordinate 
to the deed of trust to secure the defendant New York Life 
Insurance Company. 

11. At the times of the making and recordation of the 
aforesaid release of the deed of trust to foreclose which 
this suit is brought, and of the deed of trust to secure the 
defendant Xew York Life Insurance Company and the 
second deed of trust last mentioned, the promissory notes 
aforesaid to secure which the deed of trust now sought to 
be foreclosed had been made, remained wholly unpaid ex¬ 
cepting as to interest which had been paid to the plaintiffs 
and to the other holders thereof for the period ending July 
MO, 1929, and no payments had been made thereon excepting 
the payment of interest through July MO, 1929, and no trans¬ 
actions had occurred which authorized or justified the re¬ 
lease of the deed of trust to foreclose which this suit is 
brought. 

12. At the times of the making and recordation of 
70 the aforesaid release of the deed of trust to fore¬ 
close which this suit is brought, and of the deed of 
trust to secure the defendant Xew York Life Insurance 
Company and the second deed of trust last mentioned, and 
at the time when the defendant Xew York Life Insurance 


Company made the aforesaid loan to the defendant Abner- 
Drury CompainK the defendants knew that the notes held 
by the plaintiffs and others were owned and held by numer¬ 
ous persons other than said Swartzell, Hheem and Hensey 
Company who were the endorsees of the defendant John 
II. Holmead, and knew of the outstanding equity in tin* said 
property owned by the said noteholders. Said defendants 
knew also that any payment made to said Swartzell. Kheem 
and Hensey Company would not of itself satisfy and pay 
said outstanding equity, but said defendants, if they in¬ 
tended to provide at all for the satisfaction of said out¬ 
standing equity of which they had knowledge, attempted 
to do so by relying upon said Swartzell, Rheem and Hen¬ 
sey Company to make payment to the plaintiffs and other 
noteholders. 


1M. In connection with the provision in the said notes that 
the principal and interest was payable “at the office of 
Swartzell, Rhedm & Hensey Co., Washington, District of 
Columbia", and the similar provision in the deed of trust. 
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the plaintiffs aver and charge that their notes 


were not in 


the custody of said Swartzell, Rlieein and Hensey Company 
or at the said office, excepting those of plaintiffs, Wise and 
Young. 

In connection with the provision in the deed of trust 

hereinbefore in paragraph o quoted, and assuming without 

conceding that a payment to Swartzell, Rheei 

sey Company was authorized by a prov 

71 payment at that office, the plaintiffs aver 

that at the time of the aforesaid release 

of notes of which the notes of the plaintiffs \j*ere a part 

were* not yet due, and therefore, for a pre-paymjjnt thereof, 

there had to he paid two (2) months' interest in advance. 

IMaint ill’s further aver and charge that there had not been at 

said time*, nor has there been at anv time, bv the defendant 

• • 

David L. Stern, or the defendant Abner-Drury Company, 
or the defendant Xew York Life Insurance Company, or 


i and Hen- 
ision for a 
and charge 
, the series 


by any person whatsoever, a full payment of pr 


incipal and 


interest, as called for bv the said notes, at the office of 

• . J 

Swartzell, Rlieem and Hensey Company in t le City of 
Washington, District of Columbia, or at any other place, 
so as to give anv color of right to the defendants Luther 
A. Swartzell and Edmund D. Rheem, trustees, to release 
the said deed of trust. 

In connection with the provision for the premium for 

pre-payment of the said notes, that is to say, two (2) 

months' interest in advance, the plaintiffs aver and charge 

on information and belief that in the transaction wherein* 

« 

the release of the said deed of trust was procured by the 
defendants Xew York Life Insurance Company and Abner- 
Drury Company, the said Swartzell, Rlieem and Hensey 
Company undertook to waive said provision and to assume 
itself the making of provision for the said two (2) months’ 
interest, of which fact, as well as of the other facts herein¬ 
before alleged as to said transaction, said defendants had 
full knowledge. 

14. The plaintiffs, on the contrary, had no kne 
information as to the loan by the Xew York L 
a nee Company, the deed of trust purporting to secure the 
same, the payment of money and the giving of the 
72 second deed of trust aforesaid to the said Swartzell, 
Rheem and Hensey Company, the attempted release 


wledge or 
ife Insur- 
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of the deed of trust to foreclose which this suit is brought, 
or the assumption by Swartzell, Rheeni and Hensev Com¬ 
pany, as between it and the defendant corporations, of 
the payment of the aforesaid premium of two (2) months’ 
interest in advance, until a long time after the occurrences 
aforesaid and shortly before this suit is brought. Mean¬ 
time, on January 30, 1930, and on July 30, 1930, the plain¬ 
tiffs were paid, by checks of said Swartzell, Rheem and 
Hensev Company, and, the plaintiffs believed, by funds 
provided by the owner of said property, the regular semi¬ 
annual interest payments which were due on said dates in 
respect of the notes held by them. On, to wit, January 
26, 1931. the said Swartzell, Rheem and Hensev Company 
was adjudicated bankrupt, and the investigations into its 
affairs incident to the said bankruptcy brought to the 
plaintiffs and other noteholders in like situation for the 
first time knowledge of the aforesaid transactions between 
the defendants and said Swartzell, Rheem and Hensev 
Company. 

If). The defendant David L. Stern has not, nor lias the de¬ 
fendant Abner-Drury Company, nor lias any other persons 
paid to tin* plaintiffs the semi-annual interest due January 
30, 1931, or the principal then due, or any sum on account 
of principal or interest since the payments of semi-annual 
interest due July 30, 1930, and a default exists in respect 
of which the plaintiffs are entitled to foreclosure of the deed 
of trust securing said notes. 

16. The plaintiffs are advised and believe and therefore 
aver that the transactions averred in paragraphs S 
73 to 10 of this bill of complaint have the legal effect 
only of a payment bv the defendants David L. Stern, 
Abner-Drury Company and or Xew York Life Insurance 
Company to Swartzell, Rheem and Hensev Company, the 
latter company being in the capacity of agent for said 
payors, of funds intended by the payors to be used by their 
said agent in making payments to the plaintiffs and other 
noteholders in like situation on account of the amounts due 
on their promissory notes; and that Swartzell, Rheem and 
Hensev Company was in said transaction an agent to make 
payment: and that Swartzell, Rheem and Hensev Company 
was not in law under the circumstances aforesaid the agent 
of these plaintiffs to receive payment. 
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17. The plaintiffs are further advised that if their con¬ 
tention herein is adjudicated to be correct ancj they shall 
prevail herein, and establish that their notes a^e not paid 
and that the release procured as aforesaid by file defend¬ 
ants is of no legal effect to destroy the priority of plain¬ 
tiffs’ title and rights in respect to the property aforesaid, 
then the said defendants David L. Stern, Abner-Drury Com¬ 
pany and or Xew York Life Insurance Company will be 
relegated to, and have a claim against the bankrupt Swart- 
zell, Rlieem and Hensev Company to recoveback the 
amounts paid by them as aforesaid to tlie said! Swartzell, 
Rlieem and Hensev Company as their agent fqr payment 
of said amounts to the plaintiffs. 


On the other hand, if the contention of tlu 
herein is adjudicated adversely to the plaintiff? 


held that such payments as were made by the defendants 


plaintiffs 
and it is 


David L. Stern, Abner-Drury Company and Xew 


Insurance Company to said Swartzell, Rlieem and 


Hensev Company were received by said 


York Life 


(’onipanv 


as the agent of the plaintiffs or had the l|egal effect 
to empower the said defendants to call upon the defend¬ 
ants Luther A. Swartzell and Edmund D. Rlieejn as trus¬ 
tees to release, and empower said trustees to release, the 
deed of trust to secure the plaintiffs, then the plaintiffs 
will be relegated to, and have a claim against the bankrupt 
Swartzell, Rlieem and Hensev Company to recover the 
amounts paid by said defendants to Swartzell, Rlieem and 
Hensev Company for the benefit of the plaintiffs. 

In either event a valuable claim exists against the said 
bankrupt Swartzell, Rlieem and Hensev Company, and the 
only uncertainty with regard thereto which will not be 
settled until the matters and things to be litigated herein 
shall be adjudicated is the ownership of said claim, whether 
by the plaintiffs or by said defendants. 

Plaintiffs are further advised that the time witjiin which 
a claim may be proved against a bankrupt estate iis limited 
by law to six (6) months after the adjudication, excepting 
for claims “liquidated by litigation,” which may be proved 
within sixty ((>0) days after the rendition of final judgment 
(Title II, United States (’ode Annotated, Sectioij 93, sub¬ 
division (n), as amended by the Act of May 27, 1926, chap¬ 
ter 406, section 13, 44 Statutes at Large 666). Rlaintiffs 
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are advised that it is doubtful whether it would he held that 
the determination of the ownership of a claim such as would 
result as aforesaid from this litigation would he construed 
as liquidation by litigation of a claim so as to permit the 
proving of a claim after the expiration of six (6) months 
after the adjudication and within sixty (f>0) days of the 
final judgment herein. Plaintiffs are further advised 

75 that this litigation cannot reasonably he expected 
to he terminated by final judgment within six (fi) 

months of the adjudication of bankruptcy of said Swart- 
zell, Rheem and Ilensey Company. 

Plaintiffs are therefore advised that the valuable claim 
against the said bankrupt estate, which will be the prop¬ 
erty of the parties litigant herein who shall be defeated 
herein, may be improvable by lapse of time when it shall 
be finally adjudicated which parties own said claim, and 
may therefore he irreparably lost, unless this honorable 
court shall protect and preserve said claim by vesting such 
and all right, title and interest as the plaintiffs and the de¬ 
fendants David L. Stern. Abner-Drury Company and New 
York Life Insurance Company have in said claim against 
said bankrupt estate growing out of the transactions herein 
complained of, in a receiver or trustee to be appointed 
herein, with instructions to prove said claim against the 
bankrupt estate within six (6) months after the adjudica¬ 
tion, and to collect and hold the proceeds of such claim for 
further disposition by order of the court herein. 

IS. That the defendants Randall II. llagner and Arthur 
G. Bishop, as trustees as aforesaid under the deed of trust 
to secure the repavment of the loan made bv the defend- 
ant New York Life Insurance Company have advertised 
the property for sale as for a default in said deed of trust, 
without mention of the Prior deed of trust securing the 
plaintiffs and others, on the 2Sth day of May, 1951, and this 
bill is filed making said trustees parties, as well against 
and to bind any proposed purchaser or other person who 
may claim to derive title through the defendants hereto 
as against the original defendants hereto. 

19. There have been filed in this court against the 

76 defendants hereto a suit by one Minnie E. Simpson, 
in Equity Xo. 52441, and against the defendants 

hereto and others a suit by Charles William Curtis and 
Stephanie Marx Curtis in Equity Xo. 52901. The plain- 
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tiffs in said suits sue as owners and holders of notes of the 
same issue as the notes owned and held by these plaintiffs, 
and complain of matters and things dealt with in this bill 
of complaint. The plaintiffs tender themselves ready and 
willing that the said suits and this suit shall be together 
dealt with bv consolidation or otherwise as the court mav 

* # i 

from time to time direct. The plaintiffs are advised, how¬ 
ever, that because of additional relief sought herein, this 
suit should be commenced by service of process [is upon an 
original bill. Plaintiffs, however, in filing this 

half of all other noteholders similarlv situate, 

# . * 
well the plaintiffs in said suits. 

Wherefore, the premises considered, the plaintiffs pray: 

1. That process may issue to compel the appearance and 
answer of the defendants hereto. 

2. That in the event the answers of the defendants hereto 
may not fully disclose the transactions involved herein, the 
plaintiffs may have discovery with regard thereto. 

3. That the paper writing purporting to be a release 
from Luther A. Swartzell and Edmund I). Rheem, trustees, 


bill on be- 
include as 


to Abner-Drury Company, dated October 31, 


recorded November 1, 1929, in Liber 6390 at folicj 92 et seq. 


1929, and 


)e decreed 
fd of trust 


Stern and 


of the land records of the District of Columbia, 
to be void and of no effect as a release of the ded 
it purports to release. 

4. That the deed of trust from David L. 

77 wife to Luther A. Swartzell and Kdmund p. Rheem, 
dated January 30, 1928, and recorded January 31, 
1928, in Liber 6106 at folio 407 et seq. of the laild records 
of the District of Columbia, be decreed to be a jvalid and 
subsisting first lien on the property described therein, for 
the benefit of the plaintiffs and all other owners and holders 
of notes secured thereby who did not participate in the 
attempted release thereof, and particularly be decreed to 
be prior and superior to the deed of trust frojm Abner- 
Drury Company to Randall H. Hagner and Arthur G. 
Bishop, trustees, dated October 18, 1929, and recorded Octo¬ 
ber 29, 1929, in Liber 6388 at folio 370 et seq. of the land 
records of the District of Columbia, and to the dee 
from Abner-Drury Company to Luther A. Swa 


d of trust 
tzell and 


Edmund D. Rheem, trustees, dated October 24, [1929, and 



60 


M. E. SIMPSON ET AL. VS. D. L. STERN ET AL. 


recorded October ‘29, 1929, in Liber 6388 at folio 375 et seq. 
of the land records of the District of Columbia. 

5. That trustees may be appointed in the place and stead 
of Luther A. Swartzell and Edmund D. Rheem in respect 
of the deed of trust aforesaid to them dated January 30, 
1928, and that foreclosure of the same bv sale be decreed. 

6. That the plaintiffs and other holders and owners of 
notes who may join herein and may be found entitled 
thereto may have personal judgments against David L. 
Stern in respect of any deficiencies that may remain unpaid 
of the amounts due to the owners and holders of notes. 

7. That a receiver or trustee may be forthwith appointed 
herein in whom shall be vested such and all right, title and 
interest as the‘plaintiffs and others with like interest as 

may join herein and the defendants David L. Stern, 
78 Abner-Drury Company and New York Life Insur¬ 
ance Company, or their successors in interest, may 
have in the claim against the bankrupt estate of Swartzell, 
Rheem and Hensey Company growing out of the payments 
made bv said defendants to said Swartzell, Rheem and 
Hensey Company and out of the transactions complained of 
herein, with authority and direction to said receiver or 
trustee to prove said claim against the bankrupt estate 
within six (6) months after the adjudication in bankruptcy 
of said Swartzell, Rheem and Hensey Company, and to col¬ 
lect and hold the proceeds of such claim for further disposi¬ 
tion bv order of the court herein: and that a rule mav issue 
• « 

to show cause why this relief should not be forthwith 
granted, or that said relief be granted upon motion. 

8. That should occasion arise, a receiver be appointed 
pending the filial disposition of this suit to take possession 
and control of the real estate involved herein, with full au¬ 
thority to manage and operate the same, collect the rents, 
revenues and profits therefrom, and pay the taxes and 
other charges thereon, and hold and dispose of the same 
and the net revenues therefrom under the direction of this 
court. 

9. That the court by its decrees herein award costs and 
fees to its officers and agents, and order and direct ac¬ 
countings and distributions incident to the matters and 
things herein involved. 

10. That the plaintiffs and others with like interest who 
may join herein may have such other and further relief as 
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the nature of the case may require and to this honor- 
79 able court shall seem lit. 

MARTHA L. BRITTAIN, 
NANNIE P. WHEELER, 

Bv C. F. R. OGILBY, Atth. 

NANNIE J. McKNIGHT, 

ANNIE G. TREN1S, | 

NORA B. GARDNER, | 

AGNES B. WISE, 

Bv C. F. R. OGILBY, Attif. 

ANNIE C. HECK, 

Bv J. F. BARNARD, Ait if. 

HELEN A. YOUNG, 

REBECCA COOK, | 

ALICE M. CLARK, | 

Bv STANTON 0. PEELLE, Aft if. 

RUTH CLARK, I 

Bv STANTON C. PE ELL it, Aft if. 

CHARLES HANSON TbWNE, 
Bv STANTON C. PEELLht, Aft if. 
THE POTOMAC INSURANCE 
COMPANY OF Till]: DIS¬ 
TRICT OF COLUMBIA, 

Bv ALEX. K. PHILLIPS, Sect if. 
LINCOLN ASSURANCE COM¬ 
PANY OF AMERICA, 

By ALEX. K. PHILLIPS, 

Vice-Pres. c£j Sec 1 ]}. 

PEELLE, OGILBY & LESII, ! 

Bv C. F. R. OGILBY, 

PAUL E. LESH, 

Attorneys for Plaintiffs, 

1422 F Street X. IF., i 

Washington, I). ('. 

District of Columbia, ss: 

I, Martha L. Brittain, do solemnly swear that am one 
of the plaintiffs who are united in interest and havtj pleaded 
together in the foreuoin^ and annexed bill of cbmplaint 
signed by me; that I have read the said bill of complaint 
and know the contents thereof; and that I verily believe 
the facts therein stated to be true. 

MARTHA L. BRITTAIN. 

1 


62 


M. E. SIMPSON ET AL. VS. D. L. STERN ET AL. 


Subscribed and sworn to before me this 27th dav of Mav, 
1931. 

[notarialseal. 1 R. S. HARRIXGTOX, 

Notary Public for the 

District of Columbia. 

80 District of Columbia, nn: 

I, Alex. K. Phillips, do solemnly swear that 1 am the 
Secretary of The Potomac Insurance Company of the Dis¬ 
trict of Columbia, one of the plaintiffs who are united in 
interest and have pleaded together in the foregoing and 
annexed bill of complaint, signed by the said corpora¬ 
tion bv mvself as such officer; that I have read the said 
• * 

bill of complaint and know the contents thereof; and that 
I verilv believe the facts therein stated to be true. 

ALEX K. PHILLIPS. 

Subscribed and sworn to before me this 27th dav of Mav, 
1931. 

[ notarial seal. 1 R. S. HARRIXGTOX, 

Notary Public for the 

District of Columbia. 

81 Answer 'of New York Life Insurance Company. 

Filed Jun. 1, 1931. 

* a 1 * * * * 


The defendant Xew York Life Insurance Company (here¬ 
inafter called Xew York Life), answering the bill of com¬ 
plaint herein, states as follows, to wit: 

1, 2 and 3. Xew York Life admits the allegations. 

4. Xew York Life is without knowledge whether on Jan¬ 
uary 30th, 1928, or at any time, David L. Stern, for money 
loaned to him, made or issued unto Swartzell, Rheem and 
Hensey Company, live hundred and live (305) or any 
promissory notes of tin* dates and numbers and lor the 
amounts set out in the bill of complaint or of any dates, 
numbers or amounts; Xew York Life is without knowledge 
whether said notes or any of them are payable three (3) 
years after date to the order of John II. Holmead or 
whether said Holmead was an officer of or in said trans¬ 
action acting as the agent of said Swartzell, Rheem and 
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Hensey Company or whet her said notes or any of them 
were payable with interest payable* semi-annually; or 
whether said notes or any of them contained |a privilege 
reserved on the face thereof of paying it at ahy time be¬ 
fore* maturity upon tin* payment of interest to (late of pay¬ 
ment and two (:2) months' interest in advance, or any 
other sum; and is without knowledge whether such notes 
or any of them were expressed to lu* payable as to princi¬ 
pal and interest at the office of Swartzell, Rheem and lien- 
soy Company, Washington, District of Columbia, or else¬ 
where. 

5. Xew York Life is without knowledge whether the al- 


of trust is 
Ids of trust 
Xew York 


leged provision therein quoted from the deed 
in addition to the provisions usual in dee 
82 in use in the District of Columbia; but the) 

Life admits the rest of the allegations. 

6. Xew York Life is without knowledge w 
promissory notes or any of them were sold by Swartzell, 
Rheem and Hensey Company to numerous purchasers for 
value before maturity or before the happening of the other 


liether the 


matters or things thereafter alleged in the bill of 
Xew York Life is without knowledge whether the 


pomplaint; 
said notes 


or anv of them were caused bv Swartzell, Rheem and 
• • 

Hensey Company to be endorsed by John H. IJolmead to 
the said purchasers or any of them; Xew York Life is with¬ 
out knowledge whether among the alleged purchasers of 
said notes, are the plaintiffs to this suit, and is without 
knowledge whether the respective plaintiffs therein are the 
holders and owners of the notes or anv of them in the 
amounts set out in the bill of complaint or in anv amounts. 

7. Xew York Life admits the allegation. 

8. Xew York Life denies that it procured to be executed 
or delivered, a deed of trust dated October 18, 1929, by 
Abner-Drury Company to tin* defendants Randall H. Hag- 
ner and Arthur (t. Bishop, as trustees. 

9. Xew York Life denies that it caused to be|prepared 
for execution by the defendants, Luther A. Swartzell and 
Ldmund 1). Rheem, or either of them, a form of Release to 
Abner-Drury Company of the deed of trust referred to in 
the bill of complaint; Xew York Life denies that said al¬ 
leged form of release was procured by the Xew York Life to 
be executed or delivered to it by the defendants, Luther 
A. Svvaitzell and Ldmund D. Rheem. or either of them, 



64 


M. E. SIMPSON ET AL. VS. D. L. STERN ET AL. 


as trustees or otherwise; and New York Life is with- 
8J out knowledge whether the said alleged form of re¬ 
lease was first altered by canceling or lining out the 
words set forth, in the bill of complaint or any words. 

10. New York Life denies that it induced the execution 

and delivery of said alleged deed of release by causing to he 

paid to Swartzell, Khccin and Hensey Company, the sum 

of Three Hundred Twenty-five Thousand Dollars ($J2o,- 

000) or any sum; Xew York Life denies it caused to be 

executed and delivered to Swartzell, Kheem and Hensey 

Company, a promissory note of Abner-Drury Company to 

the order of .John H. Holmead or anv one in the sum of 

Fortv-four Thousand Three Hundred Seventv-five Dollars 
* » 

($44.J7o) or any sum or that it caused to be executed and 
delivered by Abner-Drury Company, a deed of trust convey¬ 
ing the premises described in the bill of complaint or any 
part thereof to Luther A. Swartzell and Edmund I). Kheem, 
or either of them, as trustees or otherwise; and Xew York 
Life is without knowledge whether the last mentioned deed 
of trust purported to be a second trust subordinate to the 
deed of trust to secure the Xew York Life. 

11. Xew York Life denies that at the time of the making 
and recordation of the release of the deed of trust to fore¬ 
close which this suit was brought, and of the deed of trust 
to secure the Xew York Life and of the second deed of trust 
last mentioned in the bill of complaint, the promissory notes 
or any of them (to secure which notes the deed of trust now 
sought to be foreclosed is alleged to have been made) re¬ 
mained unpaid except as to interest which had been paid 
to the plaintiffs and to the other holders of same for the 
period ending July JO, 1029; and Xew York Life denies 

that no payments had been made thereon excepting 
S4 the payment of interest through July JO, 1929; and 
Xew York Life denies that no transaction had oc¬ 
curred which authorized or justified the release of the deed 
of trust to foreclose which this suit has been brought. 

12. Xew York Life denies that it knew that the notes or 


any of them alleged in the bill of complaint to be held by 
tlie plaintiffs or any of them, or others, were owned or held 
by numerous persons other than Swartzell, Kheem and 
Hensey Company or that Swartzell, Rlieem and Hensey 
Company or any of such other persons were the endorsees 
of John II. Holmead or knew of any alleged outstanding 
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equity in the said property now claimed to be ojwned by the 
said noteholders or any of them; New York Life denies that 
it knew that any payment made to Swartzell,! Rlieem and 
Hensey Company would not of itself satisfy or pay said 
alleged outstanding equity; New York Life denies that it 
attempted to provide for the satisfaction of the said alleged 


outstanding equity by relying upon Swartzell, 


Rlieem and 


Hensey Company to make payment to the plaiiftiffs or any 


or that the 
ng equity. 


of them or other noteholders or anv of them 
New York Life had knowledge of anv outstandi 
13. New York Life is without knowledge Whether the 
notes alleged in the bill of complaint to be held by the plain¬ 
tiffs or anv of them were in the eustodv of Swarizell, Rlieem 
and Hensey Company (or in Swartzell, Rlieem and Hensey 
Company's office); New York Life is without knowledge 
whether tin* alleged series of notes of which the notes of the 
plaintiffs are alleged to lie a part were not yet 
anv of them were not vet due; and New York 
that for a prepayment thereof or of any th<| 


had to be paid two (2) months’ interest in advance. 


New York Life denies that there has not been 


due or that 
Life denies 
ireof, there 


made a full 


payment of both principal and interest o|f all of the 


85 notes referred to in the bill of complaint 


herein and 


undertook 
lavment of 
ice or that 


denies that there was no color of right to Luther A. 
Swartzell and Edmund 1). Rlieem, trustees, to release the 
said deed of trust. 

New York Life denies that in the transaction wherebv 
the release of the said deed of trust is alleged to have been 
procured by the New York Life and Almer-Drury Company, 
the said Swartzell, Rlieem and Hensey Company 
to waive or did waive the provision for the pre; 
a premium of two (2) months’ interest in adva 
Swartzell, Rlieem and Hensey Company assumed the mak¬ 
ing of the provision for the said two (2) months’ interest 
or any part thereof or that the New York Life had any 
knowledge of any fact in connection with the alleged waiver 
or assumption. 

14. New York Life is without knowledge whether the 
plaintilTs or any of them had had no knowledge <jr informa¬ 
tion as to the loan by the New York Life or the dcjed of trust 
purporting to secure the same or the payment of money or 
the giving of the alleged second deed of trust or the at- 


5—6030a 
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tempted release of the deed of trust to foreclose which the 

present suit was brought or of the alleged assumption by 

Swartzell, Rheem and Hensey Company of the ])ayment 

of said premium of two (2) months’ interest in advance, 

until shortlv before this suit was brought or at anv time 
• v - • 

since the time of the occurrences alleged in the bill of com¬ 
plaint. New York Life is without knowledge whether the 
plaintiffs or any of them were on January JO, 1030, and on 
July 30, 1930, or at any time paid the regular semi-annual 
interest payments alleged to be due in respect of the notes 
alleged to be held by the plaintiffs or any of them or any 
part thereof; and the New York Life is without knowledge 
whether the first knowledge of the plaintiffs or any 
8G of them of the transactions or any of them alleged 
in the bill of complaint was first acquired in connec¬ 
tion with the bankruptcy proceedings of Swartzell, Rheem 
and Hensey Company or at any time subsequent to the oc¬ 
currences of the transactions themselves. 

15. Xew York Life is without knowledge whether David 
L. Stern has not, or whether Abner-Drury Company has not 
or whether any other person has not paid the plaintiffs the 
semi-annual interest alleged to be due January 30, 1931, or 
the principal alleged to be then due or any sum on account 
of principal or interest since July 30, 1930 or any part 
thereof and denies that a default exists in respect of which 
the plaintiffs or any of them are entitled to a foreclosure 
of the deed of trust alleged to secure the said notes. 

1G. Xew York Life denies that the transactions averred 
in paragraphs 8 to 10 in the bill of complaint or any of them 
have the legal effect only of a payment to Swartzell, Rheem 
and Hensey Company by David L. Stern, Abner-Drury 
Company and or Xew York Life of funds intended by them 
or anv of them to be used bv Swartzell, Rheem and Hensev 
Company in making payments to the plaintiff's or any of 
them or other noteholders on account of the amounts alleged 
to be due on their promissory notes. Denies that Swartzell, 
Rheem and Hensey Company were in the capacity of agent 
for David L. Stern, Abner-Drury Company and/or Xew 
York Life. Denies that Swartzell, Rheem and Hensev Com- 
pany in said alleged transaction was an agent for David L. 
Stern, Abner-Drury Company and/or Xew York Life and 
denies that Swartzell, Rheem and Hensey Company was not 
the agent of the plaintiffs to receive payment. 
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17. "Whether under the contingency stated ii^ paragraph 
17 in the bill of complaint herein, David L. Stern, 
87 Abner-Drury Company and/or New York Life will 
be relegated to or have a claim against Swartzell, 
Rheeni and Hensey Company to recover back the amounts 


alleged to have been paid by them to Swartzell, 


Rheeni and 


Hensey Company as their alleged agent for payment of said 
amounts to the plaintiffs, is a conclusion of law to which it 
is not necessary to make answer. "Whether under the other 
contingency therein stated the plaintiffs or apy of them 
will be relegated to or have a claim against Swartzell, 
Rheeni and Hensey Company to recover the amounts al¬ 
leged to have been paid by David L. Stern, Abner-Drury 
Company and or New York Life to Swartzell, Rheeni and 
Hensey Company for the benefit of the plainti ‘fs is not a 
statement of fact but a conclusion of law to which New York 
Life is not required to answer; 

New York Life is without knowledge whetherj a valuable 
or other claims exists against Swartzell, Rheeni and Hensey 
Company in favor of New York Life; and 

New York Life is without knowledge whether the only 
uncertainty with regard thereto is the ownership of said 
alleged claim. 

18 and 19. New York Life admits the allegations. 

20. On or about October 29, 1929, the Abner-Djrury Com¬ 
pany was seized in fee simple of real estate knotvn and de¬ 
scribed as follows: Lot No. 24 in Square No. 1972 in the sub¬ 
division of part of the tract of land known as “Fletchall’s 
Chance”, made by the Chevy Chase Land Company of 
Montgomery County, Maryland, as per plat recorded in the 
office of the Survevor for the District of Columbia in Liber 
86 at folio 18, improved by premises known as 4515 Con¬ 
necticut Avenue, N. W. 

On October 29, 1929, the Abner-Drury Company, by 
88 deed of trust dated October 18, 1929, recorded on 
October 29, 1929, as Instrument No. 20 and set forth 
at large in Liber 6388 at folio 370 of the Land Records of the 
District of Columbia, dulv conveved said land to Randall H. 
Hagner and Arthur G. Bishop as Trustees, to secure New 
York Life Insurance Company payment of a certain prom¬ 
issory note in the principal sum of $325,000 with interest. 

At the present time title to said Lot No. 24 in Square No. 
1972 as described in the said deed of trust datejl October 
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18, 1929, from Abner-Drury Company to Randall H. Hau¬ 
lier and Arthur G. Bishop, as Trustees, to secure New York 
Life Insurance Company and filed for record in the office 
of the Recorder of Deeds of the District of Columbia on 
October 29th, 1929, is good in fee simple in said Randall H. 
Hagner and Arthur G. Bishop, Trustees, for the uses and 
purposes declared in said deed of trust, and that said deed 
of trust constitutes a good and valid first charge upon said 
real property to secure the payment to New York Life In¬ 
surance Company of the principal and interest of said note 
for $325,000. 

21. Under and pursuant to the terms of a certain deed of 
trust from David L. Stern and wife to Luther A. Swartzell 
and Edmund I). Rlieem as Trustees, dated January 30, 
1928, and recorded as Instrument No. 179 on January 31, 
1928, and set forth at large in Liber 6106 at folio 407 of 
the Land Records of the District of Columbia, there was a 
prepayment in full of the notes secured by said deed of 
trust with interest and advance interest thereon, all as 
provided in said deed of trust; and the said Luther A. 
Swartzell and Edmund D. Rlieem as Trustees, on or about 
November 1, 1929, dulv and lawfullv executed and 
89 delivered a release of the said deed of trust recorded 
in Liber 6106 at folio 407, which said release was 
duly and lawfully recorded November 1, 1929, as Instru¬ 
ment No. 30 and set forth at large in Liber 6390 at folio 92 
of the Land Records of the District of Columbia. 

Wherefore New York Life prays: 

1. That the bill of complaint be dismissed with costs; and 

2. For such further and other relief as the nature of the 
cause mav require and to the Court seem meet and just. 

NEW YORK LIFE INSURANCE 
COMPANY, 

By WALTON P. KINGSLEY. 

COVINGTON, BURLING & RUBLEE, 

BRUCE & BULLITT, 

Of Counsel. 


State of New York, 

City <£ County of New York, ss: 

Walton P. Kingsley, being duly sworn, says that he is 
the Second Vice+President of the New York Life Insurance 
Company, one of the defendants in this action; that said 
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Now York Life Insurance Company is a corporation or¬ 
ganized and existing under the Laws of the State of New 
York; that he has read the foregoing answer to the 
90 bill of complaint and knows the contents thereof; and 
he verily believes the facts stated in the foregoing 
answer to be true. 

WALTON P. KINGSLEY. 


Subscribed and sworn to before me by Walton P. Kings¬ 
ley this 29th day of May, 1931. 

[notarial seal. 1 MARION CONWAY. 

Marion Conwav, Notarv Public of the State or New York, 
residing in Kings County. Clerk's No. 288, Register’s No. 
2331, with certificates filed in Bronx County, Clerk’s No. 36, 
Register's No. 3236-A; New York County, Clerlfs No. 808, 
Register's No. 20331; Queens County, Clerk’s Nj>. 793, Reg¬ 
ister's No. 3233; Nassau and Westchester Counties Clerk’s 

I 

Offices and Westchester Countv Register’s Office!. My com- 
mission expires March 30, 1932. 

91 Answer of Defendant Arthur G. Bishop, Trustee. 

\ 

Filed June 19, 1931. ! 


I 

To the Honorable the Supreme Court of the ^District of 

Columbia, holding an equity court: j 

The answer of the defendant, Arthur G. Bishoj), Trustee, 
to the bill of complaint of the plaintiffs, Martha L. Brit¬ 
tain, Nannie P. Wheeler, Nannie J. McKnight, Annie G. 
Trenis, Nora B. Gardner, Agnes B. Wise, Annie G. Heck, 
Helen A. Young, Rebecca Cook, Alice M. Clark, Rlutli Clark, 
Charles Hanson Towne, The Potomac Insurance! Company 
of the District of Columbia, a corporation, and Lincoln As¬ 
surance Company of America, a corporation, or to so much 
thereof as he is advised is necessary and material for him 
to answer, states to the Court as follows: 

This defendant admits that he is a citizen of the United 
States and a resident of the District of Columbia, and is 
one of the persons designated as Trustee in and ! by a cer¬ 
tain deed of trust executed by Abner-Drury Company, a 
corporation, and recorded among the land records of the 
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District of Columbia, on, to-wit, the 29th day of October, 
A. D., 1929, in Liber 6388, folio 370, to the original of which 
said deed of trust, this defendant hereby makes reference; 
that save and except as he is named as such Trustee in said 
deed of trust, this defendant lias no interest whatever in 
the subject matter of this suit, and has no personal knowl¬ 
edge of the facts set forth in the bill of complaint. 

Wherefore this defendant prays that he may be 

92 hence dismissed with his costs. 

ARTHUR G. BISHOP, 

Trustee, Defendant. 

BRANDENBURG & BRANDENBURG, 

By L. M. DEN IT, 

Attorneys for Defendant 

Arthur d. Bishop. Trustee. 

District of Columbia, .<?>*; 

Arthur G. Bishop upon oath deposes and says that he 
has read the foregoing answer by him subscribed, and 
knows the contents thereof; that the facts stated of his 
own knowledge are true, and those stated upon information 
and belief, he believes to be true. 

ARTHUR G. BISHOP, 

Trustee. 

Subscribed and sworn to before me this 18th dav of June, 
A. D. 1931. 

[notarial Seal.] JOHN IT. STADTLER, 

Notary Public , D. C. 

93 Ausu'er of Randall II. Hayner , 'Trustee. 

Filed June 25, 1931. 

******* 


The answer of defendant Randall II. Ilagner, Trustee, 
respectfully shows to the court as follows: 


1. 2, 3. The defendant admits the allegations of para¬ 


graph j 


1-2-3. 


4. The defendant is without knowledge of the allegations 
of paragraph 4. 
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5. The defendant denies that the allegeji 
therein quoted from the deed of trust is in ad 


id provision 
dition to the 


usual provisions in the deeds of trust in us<^ in the Dis¬ 
trict of Columbia, but the defendant Randall II. Hagner, 
trustee, admits the rest of the allegations of paragraph 5. 

6. The defendant Randall H. Hagner, trustee, is with¬ 
out knowledge of the allegations of paragraph f). 

7. The defendant admits the allegations of paragraph 7. 

8. Defendant denies that the defendant Xew York Life 
Insurance Company procured to be executed or delivered, 
a deed of trust dated October 18, 1929, by the Abner-Drurv 
Company to Randall II. Hagner and Arthur 0. Bishop, as 
t rustees. 

Further answering the said Bill of Complaint filed herein, 
this defendant avers that the Abner-Drurv Cojmpany by a 
deed of trust dated the 18th day of Octobe|r, 1929 and 

for the Dis- 
on the 29th 
o Arthur 0. 
o secure the 
vment of a 


recorded in the Office of the Recorder of Deeds 
triet of Columbia in Liber 6388 at folio 370 
dav of October, 1929, dulv eonveved said land t 
Bishop and this defendant, as trustees, t 
94 Xew York Life Insurance Company pa 


ereinbefore 
and Arthur 
es declared 


certain promissory note in the principal sum of Three 
Hundred Twenty-five Thousand Dollars ($32|5,000) with 
interest. 

At the present time title to said real estate 1 
described is good in fee simple in this defendant 
G. Bishop, trustees, for the uses and purpos 
in said deed of trust, and said deed of trust constitutes a 
good and valid first lien upon said property tcj secure the 
payment to the Xew York Life Insurance Company of the 
principal and interest of said note for $325,000.| 

Your affiant is informed and believes and therefore avers 
that Luther A. Swartzell and Fdmund D. Rheent were trus¬ 
tees under a certain deed of trust from the defendant David 
L. Stern and his wife, Marie Ellen Stern, dated the 30th 
day of January, 1928 and recorded in the office of the 
Recorder of Deeds for the District of Columbia on the 31st 
day of January, 1928, in Liber 6106 at folio 407 et seq., 
and that under and pursuant to the terms thereof there was 
a prepayment, in full of the notes secured by siid deed of 
trust with interest and advanced interest therejon and the 
said Luther A. Swartzell and Edmund D. Rhee^n, as trus¬ 
tees, on or about October 31, 1929 and filed for record in 
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tlie office of the Recorder of Deeds for the District of Co¬ 
lumbia November 1, 1929, duly and lawfully executed and 
delivered a release of the said deed of trust. 

And now having’ fully answered, he prays that the Bill 
of Complaint be dismissed and that he recover his costs. 

RANDALL II. IIAGXER. 

MILTON W. KING, 

Attorney for Randall II. Hagner , Trustee. 


Do District of Columbia , .<?*: 

1 do solemnly swear that I have read the foregoing an¬ 
swer by me subscribed and know the contents thereof: that 
the statements contained therein made as of personal knowl¬ 
edge are true and those upon information and belief I be¬ 
lieve to be true. 

RANDALL II. IIAGXER. 


Subscribed and sworn 
.June, 1 931. 

[NOTARIAL SEAL.] 


to before me this 24th dav of 

joiin t. McCarthy, 

Notary Public, D. (\ 


% Answer of the Defendant David L. Stern. 


* 


Filed August 20, 1931. 


* 


The answer of the defendant, David L. Stern, to the Bill 
of Complaint and intervening petitions tiled herein respect¬ 
fully shows: 

I, 2, 3, 4, a. He admits the allegations of these paragraphs. 

6. He has no personal knowledge concerning the allega¬ 
tions of this paragraph and therefore neither admits nor 
denies the same, but prays strict proof thereof. 

7. He admits the allegations of this paragraph. 

8. 9, and 10. He has no personal knowledge concerning the 
allegations of these paragraphs and therefore neither ad¬ 
mits nor denies the same but prays strict proof thereof. 

II. lie denies the allegations of paragraph 11. 

12 and 13. He denies the allegations of this paragraph 
insofar as tliev relate to him and his knowledge. 

14. He denies the allegations of paragraph 14 insofar 

as thev relate to him. 

* 
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15. He admits that he lias not paid the semi-annual inter¬ 
est alleged but denies that tlie same is due or payable and 
denies the other allegations of said paragraph) insofar as 
he is concerned. 

16. Answering paragraph 16 he is advised that said para¬ 
graph contains merely conclusions of law which he is not 
required to answer but which conclusions he denies as mat¬ 
ter of fact and law. 

17. Answering this paragraph defendant says that 
97 he is advised that lie is not required to (answer the 

conclusions of law alleged therein but for answer 

* 

says that the appointment of a receiver to prove a claim 

constitutes an election by and on behalf of the plaintiffs 

and others similarly situated regardless of anv dtlier reser- 

vat ion to the contrary which mav be contained 

• » 

of Complaint and Order thereon. 

18. He has no personal knowledge concerning the alle¬ 
gations of this paragraph and neither admits noil denies the 
same. 

19. He admits that there is now pending in this Court 
Equity cause — 52441 instituted by Minnie E. Simpson and 
Equity Cause No. 5*2901 instituted by Charles AY. Curtis 
and others and he has no objection to the consolidation of 
said causes. 

Wherefore, having fully answered, defendants pray that 
said bill mav be dismissed with costs. 

DAVID L. JfJTERN. 

A. L. NEWMYEB, | 

Atty. for Deft . | 

District of Columbia, To wit: 

I, David L. Stern, being first duly sworn on okth depose 
and say that I have read the foregoing answer by me sub¬ 
scribed and know the contents thereof: that the matters 
and things therein stated as upon personal knowledge are 
true and those stated on information and belief, I believe to 
be t rue. i 

DAVID L. STERN. 


Subscribed and sworn to before me this 24-tli day of 
August, 1931. 

[notarial SEAL.] HARRY H. HOLLANDER, 

Notary Public, D. C. 
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Bill, 

Filed May 27, 1931. 


In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. Xo. 52913. 

Louis P. Harrow, Sadie R. Akers, Alice L. Adams, Jennie 
M. Tower, Grace M. Verger, Mabel L. Leet, Plaintiffs, 

vs. 

David L. Stern, Luther A. Swartzell, Trustee; Edmund 
I). Rheem, Trustee; Abner-Drurv Company, a (Corpora¬ 
tion; Xew York Life Insurance Company, a Corporation; 
Randall II. Hagner, Trustee; Arthur G. Bishop, Trustee; 
John II. Holmead, Defendants. 

The bill of complaint of Louise F. Harrow, Sadie R. 
Akers, Alice L. Adams, Jennie M. Tower, Grace M. Verger, 
and Mabel L. Leet respectfully shows to the Court; 

1. All of the plaintiffs are citizens of the United States, 

and each files and joins in the filing of this suit in his own 

right. 'Fhe plaintiffs Louis- P. Harrow, Alice L. Adams and 

Grace M. Verger are residents of the District of Columbia. 

The plaintiff Sadie R. Akers is a resident of Garrett Park, 

in the Countv of Montgomery, State of Maryland, and the 

plaintiff Mabel L. Leet is a resident of Bethesda. in the 

(bounty of Montgomery, State of Maryland. The plaintiff 

Jennie M. Tower is a resident of the Citv of Brooklyn, 

• * 

State of Xew York. All the plaintiffs bring this suit not 
only in their own right and on their own behalf, but on 
behalf of all other similarly entitled owners and 
99 holders of notes secured by deed of trust hereinafter 
described which secures the notes owned and held bv 
the plaintiffs. 

2. The defendants David L. Stern and Luther A. Swart¬ 
zell, Edmund D. Rheem, Randall H. Hagner, Arthur G. 
Bishop and John H. Holmead are citizens of the United 
States and residents of the District of Columbia. Said 
defendants David L. Stern and John H. Holmead are sued 
in their own rights. Said defendants Luther A. Swartzell, 
Edmund D. Rheem, Randall II. Hagner and Arthur G. 
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Bishop are sued, respectively, as trustees unde|r the deeds 
of trust hereinafter referred to. The defendant Abner- 
Drury Company is a corporation under the laws of the 
State of Delaware and is doing 1 business in the District of 
('olumbia and having a principal place of business in the 
District of Columbia at -5th and G Streets, N.I\V., and is 
sued in its own right. The defendant New Yojrk Life In¬ 
surance Company is a corporation having its principal of¬ 
fice at 51 Madison Avenue, New York, New \]ork, doing 
business in the District of Columbia and having a principal 
place of business in the District of Columbia in the Shore- 
ham Building, and is sued in its own right. 

3. On, to wit, the 30th dav of Januarv, 1028, the defend- 
ant David L. Stern was the owner of and held the record 
title in fee simple to the land and premises i l the Dis¬ 
trict of Columbia known and distinguished as and being lot 
numbered twenty-four (24) in Square numbered nineteen 
hundred and seventy-two (1072) in the subdivision of part of 

the tract of land known as “Fletchall’s Chance’f, made by 

1 7 * 

the Chevy Chase Land Company of Montgomery County, 
Maryland, as per plat recorded in the oflice of the Surveyor 
for the District of Columbia in Liber 86 at folio 18. 

4. On, to wit, said 30th day of January, 102^, the said 
David L. Stern, for money loaned to him, made $nd issued 

unto Swartzell, Rheem & Ilensey Company, a cor- 
100 poration organized under the laws of tlicj State of 

Virginia and then having its principal office 
of business in the District of (‘olumbia, his five hu 
five (505) negotiable promissory notes dated the I said 30th 
day of January, 1928, numbered from one (1) to five hun¬ 
dred and five (505), respectively, Nos. 1 to 300, both inclu¬ 
sive, for the principal sum of One Thousand Dollars 
($1,000), each. Nos. 301 to 400, both inclusive, fori the prin¬ 
cipal sum of Five Hundred Dollars ($500) each,I Nos. 401 
to 425, both inclusive, for the principal sum of Fjour Hun¬ 
dred Dollars ($400) each, Nos. 426 to 445, both inclusive, 
for the principal sum of Three Hundred Dollars ($300) 
each. Nos. 446 to 465, both inclusive, for the principal sum 
of Two Hundred Fifty Dollars ($250) each, and]Nos. 466 
to 505, both inclusive, for the principal sum of (j)ne Hun¬ 
dred Dollars ($100) each, said notes being payable three 
(3) years after date to the order of the defendant John 
H. Holmead, who was an officer of and in said transaction 


and place 
id red and 
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acting as the agent of said Swartzell, Rlieeni and Hensey 
Company, with iinterest, payable semi-annually, at the rate 
of six (6) per centum per annum, until paid, with the privi¬ 
lege reserved on the face of each of said notes of paying it 
at any time before maturity upon the payment of interest 
to date of payment and two (2) months' interest in advance. 
Said notes were expressed to be payable as to principal 
and interest “at the office of Swartzell, Rlieeni & Hensey 
Co., Washington, District of Columbia.” 

5. On, to wit, said 30th day of January, 1028, said de¬ 
fendant David L. Stern and his wife, Marie Kllen Stern, 
made, executed and delivered a certain deed of trust to se¬ 
cure the payment of the said notes and interest whereby 
he conveyed the aforesaid property unto the defendants 
Luther A. Swartzell and Kdmund D. Rlieeni, as trus- 
101 tees, in trust, upon the conditions and with the power 
of sale usual in deeds of trust to secure indebtedness 
in the District of Columbia, said deed of trust containing 
in addition the provisions hereinafter more fully set forth. 
Said deed of trust is the deed of trust to foreclose which 
this suit is brought. It was duly filed for record in the of¬ 
fice of the Recorder of Deeds among the land records of 
the District of Columbia on January 31, 1928, and is there 
recorded in Liber 6106 at folio 407 et seq., and profert 
thereof is lierebv made to the Court. In addition to the 
provisions usual in deeds of trust to secure indebtednesses 
as the same are in use in the District of Columbia, said 
deed of trust contained the following provision among the 
enumeration of the trusts upon which the property was con- 
veved: 

“And upon the full payment of all of said notes and of 
all extensions or renewals thereof, and the interest thereon, 
or upon prepayment thereof with interest and advance in¬ 
terest thereon as therein provided, and of all moneys ad¬ 
vanced or expended as herein provided and of all other 
proper costs, (including cost of advertising), charges, com¬ 
missions, half-commissions and such commissions as may be 
allowed by law and are not otherwise herein provided for, 
and expenses incurred by means of these trusts, at any time 
before the sale hereinafter provided for to release and re¬ 
convey the said described premises in fee unto, and at the 
cost of, the said David L. Stern, or the party or parties then 
claiming under him. And it is mutuallv covenanted and 
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agreed by and between the respective parties hereto that 
the said full payment of principal and interest, as here¬ 
inabove provided, at the office of Swartzell, Rheem & Hen- 
sey Company, in the City of Washington, District of Co¬ 
lumbia, shall constitute payment of said notes respectively, 
and shall stop interest thereon from date of sai;d payment 
at said office, and (all other matters having beei^ fully paid 
as herein provided) the said parties hereto of the second 
part, or the trustees acting in the execution of this trust, 
shall thereupon have power to release and reconvey said 
land and premises, as aforesaid, without the presentation 
or cancellation of said notes or anv of them.” 


fi. The promissory notes aforesaid, the paymeijt of which 
was secured by the aforesaid deed of trust, were thereupon 
sold by the said Swartzell, Rheem & Ilensey Corn- 
102 pany to numerous purchasers of the same for value 
before maturity and before the happening of the 
other matters and things hereinafter alleged. $aid notes 
were thereupon caused by the said Swartzell, K|heem and 
Ilensey Company to be endorsed by the defendant John H. 
Holmead to the said purchasers. Among the jsaid pur¬ 
chasers are the plaintiffs to this suit, and haviiig so pur¬ 
chased, the plaintiff Louis P. Darrow is the holder and 
owner of notes of the said series of the aggregate principal 
value of Fifteen Hundred Dollars ($1500), the plaintiff 
Sadie R. Akers is the holder and owner of notes o|f the said 
series of the aggregate principal value of One Thousand 
Dollars ($1000), the plaintiff Alice L. Adams is tlu* holder 
and owner of notes of the said series of the aggregate prin¬ 
cipal value of Four Hundred Dollars ($400), the plaintiff 
Jennie M. Tower is the holder and owner of notes of said 
series of the aggregate principal value of Fifteen Hun¬ 
dred Dollars ($1500). The plaintiff Grace M. Yerger is 
the holder and owner of notes of said series of tfie aggre¬ 
gate principal value of Five Hundred Dollars ($500) and 
the plaintiff Mabel L. Leet is the holder and owner of 
notes of said series of the aggregate principal lvalue of 
Twenty-five Hundred Dollars ($2500). 

7. On, to wit, the 17th day of January, 1029, the de¬ 
fendant David L. Stern and his wife, Marie Ellen Stern, 
by their deed dated that day and filed for recoifd in the 
office of the Recorder of Deeds for the District of Columbia 
on January 23, 1929, and recorded among the land records 
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of the District of Columbia in Liber 6277 at folio 226 et 
seq., conveyed the aforesaid property to the defendant 
Abnor-Drury Company, subject to the aforesaid deed of 


trust. 

8. On, to wit, the 29th day of October, 1929, the defendant 
New York Life Insurance Company being desirous of lend¬ 
ing to the defendant Abner-Drury Company ap- 
103 proximately the sum of Three Hundred Twenty-five 
Thousand Dollars ($325,000) and being desirous of 
obtaining as security for the said loan a deed of trust pur¬ 
porting to secure the same by a conveyance of the afore¬ 
said property, procured to be executed and delivered a deed 
of trust dated the 18th dav of October, 1929, bv tlie defend¬ 


ant Almer-Drury Company to the defendants Randall II. 
Hagner and Arthur (1. Bishop, as trustees, and caused the 
same to be filed for record in the office of the Recorder of 
Deeds for the i District of Columbia on said October 29, 
1929, and recorded in Liber 6388 at folio 370 et scq. of the 
land records of the District of Columbia. 

9. Said defendants Xew York Life Insurance Company 
and Almer-Drury Company being desirous to have it ap¬ 
pear of record; that the said deed of trust last mentioned 
was a first deed of trust, that is, that the same was not sub¬ 
ordinate to the aforesaid deed of trust to foreclose which 
this suit is brought, caused to be prepared for execution by 
the defendants Luther A. Swartzell and Edmund D. Rheem, 
trustees under the deed of trust to foreclose which this suit 
is brought, a form of release to defendant Abner-Drury 
Company of the deed of trust to them containing the fol¬ 
lowing recitals: 


“the debt secured thereby having been paid and satisfied, 
the notes representing said indebtedness (numbered 1 to 
505 inclusive) having been exhibited to the Trustees, 
marked ‘Paid and Cancelled/ ” 


Said form ofi release was by said defendants procured to 
be executed and delivered to them by the defendants Luther 
A. Swartzell and Edmund D. Rheem, trustees, under date 
of October 31, 1929 and filed for record in the office of the 
Recorder of Deeds for the District of Columbia November 
1, 1929, and recorded in Liber 6390 at folio 92 et seq. of the 
land records of the District of Columbia, said form of re¬ 
lease having been first altered by cancelling or lining out 
the words: 
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104 


4 ‘the notes representing said indebtedness (num¬ 


bered 1 to 505 inclusive) having been exhibited to 
the Trustees, marked ‘Paid and Cancelled.’ ” 


10. The defendants New York Life Insurance Company 
and Abner-Drury Company induced the execution and de¬ 
livery of said deed of release by causing to be plaid to said 
Swart zcll, Rlieem and Hensey Company, of whicjh company 
said Trustees were officers, as the proceeds of the aforesaid 
loan of Three Hundred Twenty-five Thousand Dollars 
($525,000), on, to wit, October 31 or November I, 19*29, the 
sum of Three Hundred Twenty-four Thousand Four Hun¬ 
dred Seventy-two Dollars and Ninety-two Ceiits ($324,- 
472.92): and bv causing to be executed and delivered to 
said Swartzell, Rlieem and Hensey Company a promissory 
note of the defendant Abner-Drury Company to! the order 
of the defendant John H. Ilolmead in the sum of Forty-four 
Thousand Three Hundred and Seventy-five Dollars ($44,- 
375) and also a deed of trust to secure the same conveying 
the aforesaid premises to the defendants Luther A. Swart¬ 
zell and Edmund D. Rlieem, trustees, dated October 24, 
1929, and filed for record October 29, 1929, in tlijo office of 
the Recorder of Deeds for the District of Colombia and 
recorded in Liber 6388 at folio 375 et seq. of the laxjid records 
of the District of Columbia. Said last mentioned deed of 
trust purported to be a second trust subordinate to the 
deed of trust to secure the defendant New York Life In¬ 
surance Company. 

11. At the times of the making and recordation of the 
aforesaid release of the deed of trust to foreclbse which 
this suit is brought, and of the deed of trust to secure the 
defendant New York Life Insurance Company and the 
second deed of trust last mentioned, the promissory notes 
aforesaid to secure which the deed of trust now sought to 
be foreclosed had been made, remained wholly unpaid ex¬ 
cepting as to interest which had been paid to the [plaintiffs 
and to the noteholders thereof for the period ending July 

30, 1929, and no payments had been made thereon 
105 excepting the payment of interest through July 30, 

1929, and no transactions had occurred vdiich au¬ 
thorized or justified the release of the deed of trust to fore¬ 
close which this suit is brought. 

12. At the times of the making and recordation of the 
aforesaid release of the. deed of trust to foreclose which 
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tliis suit is brought, and of the deed of trust to secure the 
defendant Xew York Life Insurance Company and the 
second deed of trust last mentioned, and at the time when 
the defendant Xew York Life Insurance Company made 
the aforesaid loan to the defendant Abner-Drury Company, 
the defendants knew that the notes held by the plaintiffs 
and others were owned and held by numerous persons 
other than said Swartzell, Rheem and Ilensey Company 
who were the endorsees of the defendant John II. Hol- 


mead, and knew of the outstanding equity in the said prop¬ 
erty owned by the said noteholders. Said defendants knew 
also that any payment made to said Swartzell, Rheem & 
Ilensey Company would not of itself satisfy and pay said 
outstanding equity, but said defendants, if they intended 
to provide at all for the satisfaction of said outstanding 
equity of which they had knowledge, attempted to do so by 
relying upon said Swartzell, Rheem and Ilensey Company 
to make payment to the plaintiffs and other noteholders. 

13. In connection with the provision in the said notes 
that the principal and interest was payable 1 “at the office 
of Swartzell, Rheem & Ilensey Co., Washington, District 
of Columbia”,! and the similar provision in the deed of 
trust, the plaintiffs aver and charge that their notes ex¬ 
cept the aforesaid notes of the plaintiffs Crave M. Yerger 
and Grace L. Leet were not in the custodv of said Swart¬ 


zell, Rheem and Ilensey Company or at the said office. 

In connection with the provision in the deed of trust 
hereinbefore in paragraph 5 quoted, and assuming without 
conceding that a payment to Swartzell, Rheem and 
106 Ilensey Company was authorized by a provision for 
a payment at that office, the plaintiffs aver and 
charge that at the time of the aforesaid release, the series 
of notes of which the notes of the plaintiffs were a part 
were not yet due, and therefore, for a pre-payment thereof, 
there had to be paid two (2) months’ interest in advance. 
Plaintiffs further aver and charge that there had not been 


at said time, nor has there been at any time, by the de¬ 
fendant David L. Stern, or the defendant Abner-Drurv 
Company, or the defendant Xew York Life Insurance Com¬ 
pany, or by any person whatsoever, a full payment of prin¬ 
cipal and interest, as called for by the said notes, at the 
office of Swartzell, Rheem and Hensey Company in the 
Citv of Washington, District of Columbia, or at anv other 
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place, so as to give any color of right to the defendants 
Luther A. Swartzell and Edmund D. Rheem, trustees, to 
release the said deed of trust. 

In connection with the provision for the premium of pre¬ 
payment of the said notes, that is to say, two (2) months’ 
interest in advance, the plaintiffs aver and chargle on infor¬ 
mation and belief that in the transaction whereby the re¬ 
lease of the said deed of trust was procured hv the defend¬ 
ants Xew York Life Insurance Company and Abner-Drury 
Company, the said Swartzell, Rheem and Hensey 1 Company 
undertook to waive said provision and to assume itself the 
making of provision for the said two (2) months’ interest, 
of which fact, as well as of the other facts hereinbefore 
alleged as to said transaction, said defendants had full 
knowledge. 

14. The plaintiffs, on the contrary, had no kno 
information as to the loan hv the Xew York Life 
Company, the deed of trust purporting to secure 
the payment of money and the giving of the sec 
of trust aforesaid to the said Swartzell, Rheem 


wledge or 
Insurance 
the same, 
bred deed 
and Hen- 


sey Company, the attempted release of the deed of trust 
to foreclose which this suit is brought, or the assump- 
107 hen by Swartzell, Rheem and Hensey Company, as 
between it and tile defendant corporations, of the 
payment of the aforesaid premium of two (2) months’ in¬ 
terest in advance, until a long time after the occurrences 
aforesaid and shortly before this suit is brought. Mean¬ 
time, on January 30, 1930, and on July 30, 1930, flic plain¬ 
tiffs were paid, by checks of said Swartzell, Rheem and 
Hensey Company, and, the plaintiffs believed, by funds 
provided by the owner of said property, the regular semi¬ 
annual interest payments which were due on said dates in 
respect of the notes held by them. On, to wit, j January 
26, 1931, the said Swartzell, Rheem and Hensey Company 
was adjudicated bankrupt, and the investigations into its 
affairs incident to the said bankruptcy brought to tjhe plain¬ 
tiffs and other noteholders in like situation for the tirsl 
time knowledge of the aforesaid transactions between the 
defendants and said Swartzell, Rheem and Hensey Com¬ 
pany. 

15. The defendant David L. Stern has not, nor has the de¬ 
fendant Abner-Drury Company, nor has any othefc’ person 
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paid to the plaintiffs the semi-annual interest due January 
30, 1931, or the principal then due, or any sum on account 
of principal or interest since the payments of semi-annual 
interest due July 30, 1930, and a default exists in respect of 
which the plaintiffs are entitled to foreclosure of the deed 
of trust securing said notes. 

16. The plaintiffs are advised and believe and therefore 
aver that the transactions averred in paragraphs 8 to 10 of 
this bill of complaint have the legal effect only of a payment 
by the defendants David L. Stern, Abner-Drurv Company 
and or Xew York Life Insurance Company to Swartzell, 
Kheem & Ilensey Company, the latter company being in the 

capacity of agent for said payors, of funds intended 
108 by the payors to be used by their said agent in mak¬ 
ing payments to the plaintiffs and other noteholders 
in like situation on account of the amounts due on their 
promissory notes; and that Swartzell, Kheem and Ilensey 
Company was in said transaction an agent to make pay¬ 
ment ; and that Swartzell, Kheem and Ilensey Company was 
not iii law under the circumstances aforesaid the agent of 
these plaintiffs to receive payment. 

17. The plaintiffs are further advised that if their conten¬ 
tion herein is adjudicated to be correct and they shall pre¬ 
vail herein, and establish that their notes are not paid and 
that the release procured as aforesaid by the defendants is 
of no legal effect to destroy the priority of plaintiffs’ title 
and rights in respect to the property aforesaid, then the 
said defendants David L. Stern, Abner-Drurv Company 
and/or Xew York Life Insurance Company will be rele¬ 
gated to, and have a claim against the bankrupt Swart¬ 
zell, Kheem and Ilensey Company to recover back the 
amounts paid by them as aforesaid to the said Swartzell, 
Kheem and Ilensey Company as their agent for payment of 
said amounts to the plaintiffs. 

On the other hand, if the contention of the plaintiffs herein 
is adjudicated adversely to the plaintiffs, and it is held that 
such payments as were made by the defendants David L. 
Stern, Abner-Drurv Company and Xew York Life Insurance 
Company to said Swartzell, Kheem and Ilensey Company 
were received by said Company as the agents of the plain¬ 
tiff or had the legal effect to empower the said defendants 
to call upon the defendants Luther A. Swartzell and Ed¬ 
mund D. Rheem as trustees to release, and empower said 
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ive a claim 
ensey Com- 
remlants to 
the benefit 


trustees to release, the deed of trust to secure tljie plaintiffs, 
then the plaintiffs will be relegated to, and h 
against the bankrupt Swartzell, Kheem and II 
pany to recover the amounts paid by said de 
Swartzell, Kheem and Hensey Company for 
of the plaintiffs. I 

109 In either event a valuable claim exists against 
the said bankrupt Swartzell, Kheem j|mcl Hensey 
Company, and the only uncertainty with regard thereto 
which will not be settled until the matters and filings to be 
litigated herein shall be adjudicated is the ownership of 
said claim, whether by the plaintiffs, or by said 
Plaintiffs are further advised that the time w 
a claim may be proved against a bankrupt estate is limited 
by law to six (0) months after the adjudication, excepting 
for claims “liquidated by litigation”, which mav be proved 
within sixty (60) days after the rendition of thud judgment 
(Title 11, United States Code annotated, Section 93, sub¬ 
division (n), as amended by the Act of May 27, 1926, Chap¬ 
ter 406, section 13, 44 Statutes at Large 666). Plaintiffs are 
advised that it is doubtful whether it would be hjdd that the 
determination of the ownership of a claim such as would 
result as aforesaid from this litigation would be construed 

permit the 
(6) months 
:s the final 


defendants, 
it hin which 


as liquidation by litigation of a claim so as to 
proving of a claim after the expiration of six 
from the adjudication and within sixty (60) daj 
judgment herein. Plaintiffs are further advised that this 
litigation cannot reasonably be expected to be terminated 
by final judgment within six (6) months of the adjudication 
of bankruptcy of said Swartzell, Kheem and Hensey Com¬ 
pany. . | 

Plaintiffs are therefore advised that the valuable claim 
against the said bankrupt estate, which will be the prop¬ 
erty of the parties litigant herein who shall be defeated 
herein, will be improvable by lapse of time wh|en it shall 
be finally adjudicated which parties own said t'laim, and 
will therefore be irreparably lost, unless this honorable 
court shall protect and preserve said claim by vesting such 
and all right, title and interest as the plaintiffs and the 
defendants David L. Stern, Abner-Drury Company 
110 and New York Life Insurance Company have in said 
claim against said bankrupt estate growing out of 
the transactions herein complained of, in a receiver or 



84 


M. E. SIMPSON ET AL. VS. D. L. STERN ET AL 


trustee to he appointed herein, with instructions to prove 
said claim against the bankrupt estate within six (6) 
months after the adjudication, and to collect and hold the 
proceeds of such claim for further disposition by order 
of the court herein. 

18. That the defendants Randall II. Hagner and Arthur 
G. Bishop, as trustees as aforesaid under the deed of trust 
to secure the repayment of the loan made by the defendant 
Xew York Life Insurance Company have advertised the 
property for sale as for a default in said deed of trust, 
without mention of the prior deed of trust securing the 
plaintiffs and others, on the 28th day of May, 1931, and 
this bill is tiled making said trustees parties, as well against 
and to bind any proposed purchaser or other person who 
mav claim to derive title through the defendants hereto as 
against the original defendants hereto. 

19. There have been filed in this court against the de- 

fendants hereto separate suits by one Minnie E. Simpson, 

in Equity Xo. 52441, and by Potomac Insurance Company 

and others in Equity Xo. 52911 and against the defendants 

hereto and others a suit bv Charles William Curtis and 

• 

Stephanie* Marx Curtis, in Equity Xo. 52901. The plain¬ 
tiffs in said suits sue as owners and holders of notes of the 
same issue as the notes owned and held by these plain¬ 
tiffs, and complain of matters and things dealt with in 
this bill of complaint. The plaintiffs tender themselves, 
readv and willing that the said suits and this suit shall be 
together dealt with by consolidation or otherwise as the 
court may from time to time direct. The plaintiffs are 
advised, however, that for purposes of certainty of specific 
relief, this suit should be commenced by service of proc¬ 
ess as upon an original bill. Plaintiffs, however, in 
111 tiling this bill on behalf of all other noteholders 
similarly situate, include as well the plaintiffs in 
said suits. 

Wherefore, the premises considered, the plaintiffs pray: 

1. That process may issue to compel the appearance and 
answer of the defendants hereto. 

2. That in the event the answer of the defendants hereto 

mav not fullv disclose the transactions involved herein, 

* » 

the plaintiffs may have discovery with regard thereto. 

3. That the paper writing purporting to be a release 
from Luther A. Swartzell and Edmund D. Rheem, trustees, 
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to Abner-Drury Company, dated October 31| 1929, and 
recorded November 1, 1929, in Liber 6390 at folio 92 et 
seq. of the land records of the District of Columbia, be 
decreed to be void and of no effect as a release of the deed 
of trust it purports to release. 

4. That the deed of trust from David L. Ste|n and wife 

to Luther A. Swartzell and Edmund D. Rh|eem, dated 

.Januarv 30, 1928, and recorded Januarv 31, 19‘J>8, in Liber 

6106 at folio 407 et seq. of the land records of ihe District 

of Columbia, be decreed to be a valid and subsisting first 

lien on tlie property described therein, for the benefit of 

the plaintiffs and all other owners and holders of notes 

secured thereby who did not participate in the, attempted 

release thereof, and particularly be decreed to b<j> prior and 

superior to the deed of trust from Abner-Drury Company 

to Randall H. Haguer and Arthur G. Bishop, trustees, 

dated October 18, 1929, and recorded October 29, 1929, in 

Liber 6388 at folio 370 et seq. of the land records of the 

District of Columbia, and to the deed of trust from Abner- 

Drury Company to Luther A. Swartzell and Edmund D. 

Rliecm, trustees, dated October 24, 1929, and| recorded 

October 29, 1929, in Liber 6388 at folio 375 et seq. of the 

land records of the District of Columbia. 

112 5. That trustees may be appointed in j the place 

and stead of Luther A. Swartzell and Edmund D. 

Rheem in respect of the deed of trust aforesaid to them 

dated Januarv 30, 1928, and that foreclosure of the same 

• 7 | 
bv sale be decreed. I 

• . . * j 

6. That the plaintiffs and other holders and Owners of 
notes who mav join herein and mav be found entitled 
thereto may have personal judgments against David L. 
Stern in respect of anv deficiencies that mav remain un- 
paid of the amounts due to the owners and holders of notes. 

7. That a receiver or trustee may be forthwith Appointed 
herein in whom shall be vested such and all right,j title and 
interest as the plaintiffs and others with like interest as 
may join herein and the defendants David L. Stern, Abner- 
Drury Company and New York Life Insurance Company, 
or their successors in interest, mav have in the claim 
against the bankrupt estate of Swartzell, Rheem and Hen- 
sey Company growing out of the payments madcf by said 
defendants to said Swartzell, Rheem and Hensey (pompanv 
and out of the transactions complained of herein, jwith au- 
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thority and direction to said receiver or trustee to prove 

said claim against the bankrupt estate within six (6) 

months after the adjudication in bankruptcy of said Swart- 

zell, Rheem and Hensey Company, and to collect and hold 

the proceeds of isuch claim for further disposition by order 

of the court herein; and that a rule mav issue to show cause 

% 

whv this relief should not be forthwith granted, or that 

• *— ' 

said relief be granted upon motion. 

8. That should occasion arise, a receiver be appointed 
pending the final disposition of this suit to take possession 
and control of the real estate involved herein, with full 
authority to manage and operate the same, collect the rents, 
revenues and profits therefrom, and pay the taxes and other 
charges thereon, and hold and dispose of the same and the 
net revenues therefrom under the direction of this 
court. 

113 0. That the court bv its decrees herein award costs 

* 

and fees to its officers and agents, and order and di¬ 
rect accountings and distributions incident to the matters 
and things herein involved. 

10. That the plaintiffs and others with like interest who 
may join herein may have such other and further relief as 
the nature of the case may require and to this honorable 
court shall seem fit. 

LOUIS P. DARROW, 

MRS. SADIE R. AKERS, 

By RICHARD H. AKERS, 

A gent. 

ALICE L. ADAMS, 

JENNIE M. TOWER, 

Bv PAUL B. CROMELIX, 

Agent and Attorney. 
GRACE M. VERGER. 

MABEL L. LEET. 

PAUL B. CROM ELI X, 

BOLITHA J. LAWS, 

FRANCIS C. BROOKE, 

Of Cromclin £ Laics, 

Attorneys for Plaintiffs. 


District of Columbia, ns: 

I, Louis P. Darrow, do solemnly swear that I am one of 
the plaintiffs who are united in interest and have pleaded 
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together in the foregoing and annexed bill of complaint 
signed by me; that 1 have read the said bill of complaint 
and know the contents thereof; and that I verily! believe the 
facts therein stated to be true. 

LOUIS P. D^RROW. 

Subscribed and sworn to before me this 27th day of May, 
A. I)., 1931. I 

[seal.] MARGUERITE G. DAVIS, 

Notary Public , D. C. 

114 District of Columbia, ss: 

I, Richard II. Akers, do solemnly swear thaj T am the 
agent of tlie plaintiff Sadie R. Akers, one of thoi foregoing 
plaintiffs who are united in interest and have pleaded to¬ 
gether in the foregoing and amended bill of complaint; that 

I have subscribed and do lierebv verifv the same and am au- 

* • 

thorized so to do as agent of said Sadie R. Akers; and that 
I verily believe the facts therein stated to be true; that said 
Sadie R. Akers is absent from the District of Columbia. 

RICHARD II. AKERS. 


Subscribed and sworn to before me this 27th day of 
Mav, 1931. 

[seal. J MARGUERITE G. T)A\[lS, 

Notary Public , I). C. 

District of Columbia, ss: 

I, Paul B. Cromelin, do solemnly swear that 11 am the 
agent and attorney of the plaintiff Jennie M. T|ower, one 
of the foregoing plaintiffs who are united in interest and 
have pleaded together in the foregoing and amended bill 
of complaint; that 1 have subscribed and do hereby verify 
the same and am authorized so to do as agent and attorney 
of said Jennie M. Tower; and that I verilv believel the facts 
therein stated to be true; that said Jennie M. Tower is 
absent from the District of Columbia. ] 

PAUL B. CROMELIN. 

I 

l 

Subscribed and sworn to before me this 27th dav of Mav, 
A. D., 1931. 

[seal.] MARGUERITE G. DAVIS. 

Notary Public , D. C. 
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115 Answer of New York Life Insurance Company. 

Filed June 1, 1931. 

*•*••** 


The defendant New York Life Insurance Company (here¬ 
inafter called New York Life) answering the bill of com¬ 
plaint herein, states as follows, to wit: 

1, 2 and 3. Xew York Life admits the allegations. 

4. Xew York Life is without knowledge whether on Jan¬ 
uary 30th, 1928, or at anv time, David L. Stern, for money 
loaned to him, made or issued unto Swartzell, Klieem and 
Hensey Company, five hundred and five (505) or any prom¬ 
issory notes of the dates and numbers and for the amounts 
set out in the bill of complaint or of any dates, numbers or 
amounts: Xew York Life is without knowledge whether said 
notes or any of them are payable three (3) years after date 
to the order of John H. Holmead or whether said Holmead 


was an officer of or in said transaction acting as the agent 
of said Swartzell, Rheem and Hensey Company or whether 
said notes or any of them were payable with interest pay¬ 
able semiannually; or whether said notes or any of them 
contained a privilege reserved on the face thereof of pay¬ 
ing it at any time before maturity upon the payment of 
interest to date of payment and two (2) months' interest 
in advance, on anv other sum; and is without knowledge 
whether such notes or any of them were expressed to lx* 
payable as to principal and interest at the office of Swart¬ 
zell, Klieem ck Ilensey Company, Washington, District of 
Columbia, or elsewhere. 

5. Xew York Life is without knowledge whether the al¬ 
leged provision therein quoted from the deed of trust is in 
addition to the provisions usual in deeds of trust in use in 
the District of Columbia; but the Xew York Life admits 
the rest of the allegations. 

116 6. Xew York Life is without knowledge whether 

the promissory notes or any of them were sold by 
Swartzell, Rheem and Hensey Company to numerous pur¬ 
chasers for value before maturity or before the happening 
of the other matters or things thereafter alleged in the bill 
of complaint; Xew York Life is without knowledge whether 
the said notes or anv of them were caused bv Swartzell, 
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Rheem and Hensey Company to be endorsed by John H. 
Holmead to the said purchasers or any of tlieiji; New York 
Life is without knowledge whether among the] alleged pur¬ 
chasers of said notes, are the plaintiffs to this; suit, and is 
without knowledge whether the respective plaintiffs therein 
are the holders and owners of the notes or any of them in 
the amounts set out in the bill of complaint or in any 
amounts. 

7. New York Life admits the allegation. 

8. New York Life denies that it procured to be executed 
or delivered, a deed of trust dated October 18, 1929, by Ab- 
ner-Drury Company to the defendants Randall II. Ilagner 
and Arthur G. Bishop, as trustees. 

9. New York Life denies that it caused to bo prepared for 
execution by the defendants, Luther A. Swartzell and Ed¬ 
mund D. Rheem, or either of them, a form of release to 
Abner-Drury Company of the deed of trust referred to in 
the bill of complaint; New York Life denies that said al- 

• 1 * I v 

leged form of release was procured by the New York Life 
to be executed or delivered to it bv the defendants, Luther 

• f 7 

A. Swartzell and Edmund 1). Rheem, or either of them, as 
trustees or otherwise; and New York Life is without knowl¬ 
edge whether the said alleged form of release was first 
altered by cancelling or lining out the words jj;et forth in 
the bill of complaint or any words. 

10. New York Life denies that it induced th|e execution 
and deliverv of said alleged deed of release bv cans- 

117 ing to be paid to Swartzell, Rheem and Ilensey (’om- 

panv, the sum of Three Hundred Twent vl-five Thou- 

sand Dollars ($325,000.) or any sum; New York Life denies 

it caused to be executed and delivered to Swartzell, Rheem 

and Ilensey Company, a promissory note of Abner-Drury 

Company to the order of John II. Holmead or Jany one in 

the sum of Fortv-four Thousand Three Hundred Seventv- 

* % 

five Dollars ($44,375.) or any sum or that it caused to be 
executed and delivered by Abner-Drury Company, a deed 
of trust conveying the premises described in the bill of com¬ 
plaint or any part thereof to Luther A. Swartzell and Ed¬ 
mund D. Rheem, or either of them, as trustees or [otherwise; 
and New York Life is without knowledge whether the last 
mentioned deed of trust purported to be a second trust sub¬ 
ordinate to the deed of trust to secure the New York Life. 

11. New York Life denies that at the time of the making 

o 
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and recordation of the release of the deed of trust to fore¬ 
close which this suit was brought, and of the deed of trust 
to secure the New York Life and of the second deed of trust 
last mentioned in the bill of complaint, the promissory 
notes or any of them (to secure which notes the deed of 
trust now sought to be foreclosed is alleged to have been 
made) remained unpaid except as to interest which had 
been paid to the plaintiffs and to the other holders of same 
for the period ending duly 30, 1929; and New York Life 
denies that no payments had been made thereon excepting 
the payment of interest through July 30, 1929; and New 
York Life denies that no transaction had occurred which 
authorized or justified the release of the deed of trust to 
foreclose which this suit has been brought. 

12. Xew York Life denies that it knew that the notes or 

any of them alleged in the bill of complaint to be held by 

tlie plaintiffs or any of them, or others, were owned or 

held by numerous persons other than Swartzell, 

118 Rheem and Ilensey Company or that Swartzell, 

Rlieem and Ilensey Company or any of such other 

persons were the endorsees of John IT. Ilolmead or knew 

of any alleged outstanding equity in the said property now 

claimed to be owned bv the said noteholders or anv of them; 

• • 

Xew York Life denies that it knew that any payment made 
to Swartzell, Rheem and Ilensey Company would not of 
itself satisfy or pay said alleged outstanding equity; Xew 
York Life denies that it attempted to provide for the satis¬ 
faction of tin* said alleged outstanding equity by relying 
upon Swartzell, Rheem and Ilensey Company to make pay¬ 
ment to tin* plaintiffs or any of them or other noteholders 
or anv of them or that the Xew York Life had knowledge 
of any outstanding equity. 


13. Xew York Life is without knowledge whether the 
notes alleged in the bill of complaint to be held by the 
plaintiffs or any of them were in the custody of Swartzell, 
Rheem and Ilensey Company (or in Swartzell. Rheem and 
Ilensey Company's office): Xew York Life is without knowl¬ 
edge whether the alleged series of notes of which the notes 
of the plaintiffs are alleged to be a part were not yet due 

or that anv of them were not vet due; and Xew York Life 
« * 

denies that for a prepayment thereof or of any thereof, 
there had to be paid two (2) months’ interest in advance. 
New York Life denies that there lias not been made a 


1 
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full payment of both principal and interest of all of the 
notes referred to in the hill of complaint herein and denies 
that there was no color of right to Luther A. Swartzell and 
Edmund 1). Rheem, trustees, to release the said deed of 
trust. 

New York Life denies that in the transaction whereby the 
release of the said deed of trust is alleged to have been 
procured by the New York Life and Abner-Drury Company, 
the said Swartzell, Rheem and Hensey Company undertook 
to waive or did waive the provision for fhe prepav- 
119 ment of a premium of two (2) months’ interest in 
advance or that Swartzell, Rheem and Hensey Com¬ 
pany assumed the making of the provision for the said two 
(2) months’ interest or any part thereof or that the New 
York Life had any knowledge of any fact in connection with 
the alleged waiver or assumption. 

14. New York Life is without knowledge whether the 
plaintiffs or any of them had had no knowledge or infor¬ 
mation as to the loan bv the New York Life or the deed of 
trust purporting to secure the same or the payment of 
money or the giving of the alleged second deed of trust or 
the attempted release of the deed of trust to foreclose 
which the present suit was brought or of the alleged as¬ 
sumption by Swartzell, Rheem and Hensey Company of 
the payment of said premium of two (2) months’ interest 


in advance, until shortly before this suit was brought or at 
any time since the time of the occurrences alleged in the 
bill of complaint. New York Life is without knowledge 
whether the plaintiffs or any of them were op January 
JO, 19JO and on July JO, 19J0, or at any time paid] the regu¬ 
lar semi-annual interest payments alleged to be due in 
respect of the notes alleged to lie held by the plaintiffs or 
any of them or any part thereof: and the New York Life is 
without knowledge whether the first knowledge of the plain¬ 
tiffs or anv of them of the transactions or anv of them al- 
leged in the bill of complaint was first acquired i|n connec¬ 
tion with the bankruptcy proceedings of Swartzell, Rheem 
and Hensey Company or at any time subsequent fo the oc¬ 
currences of the transactions themselves. 

15. New York Life is without knowledge whetljer David 
L. Stern has not, or whether Abner-Drury Company has 
not or whether any other person has not paid the (plaintiffs 
the semi-annual interest alleged to be due January 30, 


92 


M. E. SIMPSON ET AL. VS. D. L. STERN ET AL. 


1931, or the principal alleged to be then due or any sum on 
account of principal or interest since July 30, 1930 or any 
part thereof and denies that a default exists in respect 
of which the plaintiffs or any of them are entitled 
120 to a foreclosure of the deed of trust alleged to secure 
the said notes. 

lb. Xew York Life denies that the transactions averred 

in paragraphs 8 to 10 in the bill of complaint or any of 

them have the legal effect only of a payment to Swartzell, 

Rheem and Helnsey Company by David L. Stern, Abner- 

Drury Company and or Xew York Life of funds intended 

bv them or anv of them to be used bv Swartzell, Rheem 
• • • 

and Hensey Company in making payments to the plain¬ 
tiffs or any of them or other noteholders on account of the 
amounts alleged to be due on their promissory notes; 
Denies that S\\ J artzcll. Rheem and Hensey Company were 
in the capacitv of agent for David L. Stern, Abncr-Drurv 
Company and or Xew York Life. Denies that Swartzell, 
Rheem and Hensey Company in said alleged transaction 
was an agent for David L. Stern, Abner-Drury Company 
and/or Xew York Life and denies that Swartzell, Rheem 
and Hensey Company was not the agent of the plaintiffs to 
receive payment. 

17. Whether under the contingency stated in paragraph 

17 in tin* bill of complaint herein. David L. Stern, Abner- 

Drury Company and or Xew York Life will be relegated 

to or have a claim against Swartzell, Rheem and Hensev 

• 

Company to recover back tin* amounts alleged to have been 
paid by them to Swartzell. Rheem and Hensey Company 
as their alleged agent for payment of said amounts to the 
plaintiffs, is a conclusion of law to which it is not necessary 
to make answer. Whether under the other contingency 


therein stated the plaintiffs or any of them will be relegated 

to or have a claim against Swartzell. Rheem and Hensev 

* • 

Company to recover the amounts alleged to have been 
paid by Davidi L. Stern, Abner-Drury Company and or 
Xew York Life to Swartzell. Rheem and Hensey Company 


for the benefit of the plaintiffs is not a statement of fact 


but a conclusion of law to which Xew York Life is not re¬ 


quired to answer; 

Xew York Life is without knowledge whether a valuable 
or other claims exists against Swartzell, Rheem and 


121 Hensey Company in favor of Xew York Life; and 
Xew York Life is without knowledge whether the 
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only uncertainty with regard thereto is the ownership of 
said alleged claim. 

18 and 19. Xew York Life admits the allegations. 

20. On or about October 29, 1929, the Abner-I])rury Com¬ 
pany was seized in fee simple of real estate kno|wn and de¬ 
scribed as follows: Lot No. 24 in Square Xo. 1972 in the 
sub-division of part of the tract of land known ^s “Flctch- 
all's Chance,” made by the Chevy Chase Lane. Company 
of Montgomery County, Maryland, as per plat recorded in 
the office of the Survevor for the District of Columbia in 
Liber SO at folio IS, improved by premises known as 4515 
Connecticut Avenue, X. AY. 

On October 29, 1929, the Abner-Drnry Company, hv deed 
of trust dated October IS, 1929, recorded on October 29, 
192!), as Instrument Xo. 20 and set forth at large in Liber 
6388 at folio 370 of the Land Records of the pistrict of 
Columbia, duly conveyed said land to Randall II. Ilagner 
and Arthur G. Bishop as Trustees, to secure New York 
Life Insurance Company payment of a certain promissory 
nolo in the principal sum of $325,000 with interest. 

At the present time title to said Lot Xo. 24 jin Square 
Xo. 1972 as described in the said deed of trust dated Octo¬ 
ber IS, 1929, from Abner-Drury Company to Randall IT. 
Ilagner and Arthur G. Bishop, as Trustees, to secure Xew 
York Life Insurance Company and filed for record in the 
office of the Recorder of Deeds of the District of [Columbia 
on October 29th, 1929, is good in fee simple in saijl Randall 
II. Ilagner and Arthur G. Bishop, Trustees, for the uses 
and purposes declared in said deed of trust, and that said 
deed of trust constitutes a good and valid first charge upon 
said real property to secure the payment to New 
122 York Life Insurance Company of the principal and 
interest of said note for $325,000. 


ain deed 
\. Swart- 
Januarv 


21. Under and pursuant to the terms of a cer 
of trust from David L. Stern and wife to Luther . 
zell and Edmund D. Rheem as Trustees, dated 

30, 1928, and recorded as Instrument Xo. 179 on 1 January 

31, 1928, and set forth at large in Liber 6106 at folio 407 
of the Land Records of the District of Columbia, there 
was a prepayment in full of the notes secured by said deed 
of trust with interest and advance interest therein, all as 
provided in said deed of trust; and the said Lhther A. 
Swartzell and Edmund D. Rheem as Trustees, on or about 
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November 1, 1929, dulv and lawfully executed and delivered 

• % 

a release of the said deed of trust recorded in Liber f>106 
at folio 407, which said release was duly and lawfully re¬ 
corded November 1, 1929, as Instrument No. MO and set 
forth at large in Liber f>390 at folio 92 of the Land Records 
of the District of Columbia. 

Wherefore New York Life prays: 

1. That the bill of complaint be dismissed with costs; 
and 

2. For such further and other relief as the nature of the 
cause mav require and to the Court seem meet and just. 

NEW YORK LIFE INSURANCE 
COMPANY, 

j By WALTON P. KINGSLEY. 

COVINGTON, BURLING & RUBLEE, 

BRUCE & BULLITT, 

Of Counsel. 


State of New York, 

C/7// (0 County of New York, ss: 


Walton P. Kingslev, being dulv sworn, savs that he is 

* * * » • 

the Second Vicie-President of the New York Life Insurance 


Company, one of the defendants in this action: that 
123 said New York Life Insurance Company is a cor¬ 
poration organized and existing under the Laws of 
the State of New York; that he has read the foregoing 
answer to the bill of complaint and knows the contents 
thereof: and In* verily believes the facts stated in the 
foregoing answer to be true. 

WALTON P. KINGSLEY. 


Subscribed and sworn to before me by Walton P. Kings¬ 
ley. this 29th day of May, 1931. 

[notarial seal.] MARION CONWAY, 

Notary Publie Kings County , 

State of New York. 

Auswer of Defendant Arthur G. Bishop , Trustee. 

Filed June 19, 1931. 


To the Honorable the Supreme Court of the District of Co¬ 
lumbia, holding an equity court: 

The answer of the defendant, Arthur G. Bishop, Trustee, 
to the bill of complaint of the plaintiffs, Louis P. Darrow, 
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Alice L. Adams, Grace M. Terser, Jennie M. Tower, Sadie 
R. Akers, and Mabel L. Leet, or 1o so much thereof as he is 
advised is necessary and material for him to answer, states 
to tlie Court as follows: 

This defendant admits that ho is a citizen of the United 
States and a resident of the District of Oolun|ibia, and is 
one of the persons designated as Trustee in and by a cer¬ 
tain deed of trust executed by Abner-Drurv Company, a 
corporation, and recorded among the land records of the 
District of Columbia, on, to-wit, the 29th day |of October, 
A. D., 1929 in Liber f>388 at folio 370, to "(he original 
124 of which said deed of trust this defendant hereby 
makes reference: that save and except as l|ie is named 
as such Trustee in said deed of trust, this defendant has no 
interest whatever in the subject matter of this suit, and 
has no personal knowledge of the facts set forth in the bill 
of complaint. I 

'Wherefore this defendant prays that he may be hence 
dismissed with his costs. 

ARTHUR G. BISHOP, 

Trustee, Defendant. 

BRANDENBURG & BRANDENBURG, | 

By L. M. DENIT, 

Attorneys for Arthur G. 

Bishop, Trustee, Defendant. 

District of Columbia, 

Arthur G. Bishop upon oath deposes and sal’s that he 
has read the foregoing answer by him subscribed, and 
knows the contents thereof: that the facts stayed of his 
own knowledge are true, and those stated upon information 
and belief, he believes to be true. 

ARTHUR G. BISHOP, 

Trustee. 

! 

Subscribed and sworn to before me this 18th da]y of June, 
A. D. 1931. 


JOHN H. STADTLER, 

Notary Public, 


[seal.] 
D. C. 
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Answer of Defendant Randall II. Hagner , Trustee. 

Filed June 25, 1931. 

«•*•*•* 


The answer of Randall IT. Hagner, Trustee, respectfully 
states to this honorable court: 

125 1. 2. 3j This defendant admits the allegations of 
paragraphs 1, 2, 3. 

4. This defendant is without knowledge of the allegations 
of paragraph 4. 

5. The defendant denies that the alleged provision 
therein ((noted from the deed of trust is in addition to the 
provisions usual in the deeds of trust in use in the Dis¬ 
tinct of Columbia but the defendant Randall II. Hagner, 
Trustee admits the rest of the allegations of paragraph 5. 

0. The defendant is without knowledge of the allegations 
of paragraph 6. 

7. The defendant admits the allegations of paragraph 7. 
S. Defendant i denies the defendant New York Life In¬ 
surance Company procured to be executed or delivered a 
deed of trust dated October 18, 1929, by the Abner-Drury 
Company to Randall IT. Hagner and Arthur G. Bishop, 
as t rustees. 

Further answering the said Bill of Complaint filed 
herein, this defendant avers that the Abner-Drury Com¬ 
pany by a deed of trust dated the 18th day of October, 1929 
and recorded in the office of the Recorder of Deeds for the 
District of Columbia in Liber 6388 at folio 370 on the 29th 

dav of October, 1929, dulv conveved said land to Arthur G. 
• • • 

Bishop and this defendant, as trustees, to secure the Xew 
York Life Insurance Company payment of a certain prom¬ 
issory note in the principal sum of Three Hundred Twenty- 
Five Thousand Dollars ($325,000) with interest. 

At the present time title to the said real estate herein¬ 
before* described is good in fee simple in this defendant 
and Arthur G. Bishop, trustees, for the uses and purposes 
declared in said deed of trust, and said deed of trust con¬ 
stitutes a good and valid first lien upon said property to 
secure the payment to the Xew York Life Insurance 

126 Company of the principal and interest of said note 
for $325*000. 
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Your affiant is informed and believes and therefore avers 
that Luther A. Swartzell and Edmund D. Rheerh were trus¬ 
tees under a certain deed of trust from defendant David L. 
Stern and his wife, Marie Ellen Stern, dated ttie 30th day 
of January, 1928 and recorded in the Office of the Recorder 
of Deeds for the District of Columbia on the 31st day of 
January, 1928 in Liber 6100 at folio 407 et seo., and that 
under and pursuant to the terms thereof there was prepay¬ 
ment of interest, advance interest and principal in full of 
the notes secured bv said deed of trust, and the said Luther 
A. Swartzell and Edmund D. Rlieem, as trustees, on or 

about October 31, 1929 dulv and lawfully executed and 

• * 

delivered a release of tlie said deed of trust recorded at 
Liber (5106 at folio 407, which said release was dulv and 
lawfully recorded November 1, 1929, as instrmpent no. 30 
as set forth at large in Liber 6390 at folio 92 ojf the Land 
Records of the District of Columbia. | 

And now, having fully answered, this defendant prays 
that he mav be dismissed with his costs. 

RANDALL H. H^GNER. 

MILTON W. KING, 

Attorney for Randall II. Hagner , Trusted . 

District of Columbia, .ss: | 

I do solemnly swear that I have read the foregoing 
answer by me subscribed and that the statements made 
therein upon personal knowledge I know to be true and 
that those statements made upon information and belief 
1 believe to be true. 

RANDALL II. HAGNER. 

127 Subscribed and sworn to before me this 24th day of 
June, 1931. 

john t. McCarthy, [seal.] 

Notary Public , I). C. 

I 

Answer of the Defendant David L. Stern\ 

Filed August 26, 1931. 

******* 

The answer of the defendant, David L. Stern, to the Bill 
of Complaint and intervening petitions filed hereiii respect¬ 
fully shows: 

7—6030a 
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1, 2, 3, 4, 5, 6, 7. He admits the allegations of paragraphs 
1, 2, 3, 4, 5, 6, 7, except the allegations as to the ownership 
of the notes of which he has no personal knowledge and 
neither admits nor denies the same hut prays strict proof 
thereof. 

8, 9, 10. Answering these paragraphs this defendant says 
that he neither admits nor denies the same hut prays strict 
proof thereof. 

11 and 12. He denies the allegations of paragraphs 11 and 

12 . 

13, 14, 15, 1(>. Answering these paragraphs he is advised 

that it is not neeessarv for him to answer the conclusions 

* 

of law therein set forth but he denies the matters of fact 
therein alleged. 

17, 18, 19. Ahswering these paragraphs this defendant 
is advised that he is not required to answer the conclusions 
of law alleged therein hut for answer says that the appoint¬ 
ment of a receiver to prove a claim constitutes an election 
by and oii behalf of the plaint iffs and others similarly 
128 situated 'regardless of any reservation to the con¬ 
tra rv which mav be contained in the Hill of Com- 
• * 

plaint and proof of claim. 

Wherefore, having fully answered, defendant prays that 
said bill may be dismissed with costs. 

DAVID L. STERN. 

A. L. XEWMYER, 

Afti/. for Deft. 

District of (Columbia, Ta-icit: 

I, David L. Stern, being first duly sworn on oath depose 
and sav that I have read the foregoing answer bv me sub- 
scribed and know the contents thereof; that the matters and 
things therein stated as upon personal knowledge are true, 
and those stated on information and belief, I believe to be 
true. 

DAVID L. STERN. 


Subscribed and sworn to before me this 24th day of 
August, 1931. 

HARRY H. HOLLANDER, [seal.] 

Xatari/ Public, D. C. 
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In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 52441. 

Minnie E. Simpson, Plaintiff, 

vs. 

David L. Stern et ah, Defendants] 

Equity. No. 52901. 

Charles William Curtis and Stephanie Marx Curtis, 

Plaintiffs, 


vs. 


Abner-Drury Company et al., Defenda 
Equity. No. 52911. 


nts. 


Martha L. Brittain et ah, Plaintiff^, 

vs. 

David L. Stern et ah, Defendants. 

Equity. No. 52913. j 

Louis P. Harrow et ah, Plaintiffs, 

vs. 

David L. Stern et ah, Defendants, j 

7 i 

i 

These causes came on to be heard upon motion of the de¬ 
fendant New York Life Insurance Company for consolida¬ 
tion of causes and for an injunction against proceeding in 
any other cause, and after hearing, it is by the Court, this 
26th day of June, 1931, 

Adjudged, ordered, and decreed that 
130 entitled causes, Minnie E. Simpson versu 
Stern et ah, Equity No. 52441, Cliarle 
Curtis and Stephanie Marx Curtis versus Ah 


the above 
s David L. 
s William 
hier-Drurv 


Company et ah, Equity No. 52901, Martha L. Brittain et ah 


i 
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versus David L. Stern et al., Equity Xo. 52911, and Louis 
P. Darrow et al. versus David L. Stern et al., Equity Xo. 
52913, be and tliev are hereby consolidated into one con- 
solidated cause hereafter to proceed under the name and 
style of Minnie E. Simpson versus David L. Stern et al., 
Xo. 52441 in Equity, and that all pleadings, averments, 
prayers, parties made and preceding had in the several 
causes heretofore and hereafter shall be held and con¬ 
sidered as having been made and had in all of said consoli¬ 
dated causes, unless the Court shall otherwise on motion in 
special instance order, without prejudice, however, to the 
rights of all the parties herein to have the full benefit of all 
issues raised by their respective pleadings and all proceed¬ 
ings had thereon, and their respective right of appeal and 
review; and it is further 

Adjudged, ordered, and decreed that all persons claim¬ 
ing to be the owners or holders of anv note or notes issued 

under or secured bv a certain deed of trust dated January 

• % 


30, 1928, and recorded January 31, 1928, in liber (>!()(> at 
folio 407, from David L. Stern and wife, Marie Ellen Stern, 
to Luther A. Swartzell and Edmund D. Rheem as trustees, 
be and they are hereby enjoined from suing or proceeding 
in any way against tin* Xew York Life Insurance Company, 
a defendant in the above entitled causes, for the establish¬ 
ment of anv rights or for the enforcement of anv lien in 


favor of the owners or holders of anv of said note or notes 
against tlie property described in the respective bills 
131 of complaint in the above entitled causes, except in 
said consolidated cause of Minnie E. Simpson v. 
David L. Stern et al., Equitv Xo. 52441. 

JESSE C. ADKIXS, 


Justice. 


Memorandum. 

The following named persons intervened as plainit ffs: 
Eliza R. Buckingham, Anna V. Bowsher, Mary G. Mc¬ 
Laughlin, Martha A. Sengstak, Christopher T. Clark, Victor 
A. Lewis, Elmer McMeen, A. Ralph McMeen, Mary C. 
Howe, Riggs National Bank, Trustee u w of William 
Forbes Churchill, deceased, Philip R. Hough, Bertha Y. 
Hebb, Walter Wick off, Xellie M. Brock, Caroline Myttinger, 
Mary Stuart Hardesty, Jackson L. Cole, Bessie C. Harper, 
Bessie 0. Sensef, Goldia F. Anderson, Frederick H. Powell 
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or Minnie B. Powell, John C. Mavnard, Beile Blacklev, 
Theo M. Chase, Eunice E. Watson, Annie Finnegan, Amelia 
M. Allvn, John D. Vorhis, Randolph Leigh and Thomas E. 
Orr, and answer was filed to each intervening petition by 
defendant New York Life Insurance Company. 

i 

Order pro Confesso. 

Filed February 17, 1932. 1 


Upon application of the plaintiffs in the bill of complaint 


y. David L. 
under the 


John H. 
with proc- 


filed in the case of Martha L. Brittain et al. 

Stern et al., Equity No. 52911, consolidated 

caption of Minnie E. Simpson v. David L. Stern et 
132 al., Equity No. 52441, and it appearing tb the Court 
that the defendants to said bill of complaint, namely: 
(No. 3) Edmund D. Rlieern, Trustee, and (No. 

Holmead have both been duly served personally 
ess herein, that the time for making answer to isaid bill of 
complaint has now expired, and that no appearances or 
answers have been entered or tiled by and in behalf of said 
defendants or in behalf of either of them; it is b\[ the Court, 
this 17th day of February, 1932, 

Ordered that all and singular the allegations 
ments of said bill of complaint be, and the same jire hereby, 
taken as confessed by said defendants and each pf them. 

PEYTON GORDON, 

Justice. 


and aver- 


Ansicer of Luther A. Swart sell. 

Filed February 19, 1932. 1 

■ 

* • * * * « I * 

The defendant herein, because of his physical infirmities, 
asks the Court that the Answer filed herein may be con¬ 
sidered as an answer to Equity cause No-. 42441, 52901, 
52911 and 52913, which have been consolidated! under an 
order filed in this Honorable Court June 26th, 19pl. 

is 

various paragraphs of the said petitions, but insojfar as the 
same may be material he demands strict proof ^)f all the 
averments thereof. 


That defendant herein, because of his physical infirmities, 
neither able to admit nor denv the averments in the 


i 
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Ho further states that by reason of his physical infirmi¬ 
ties aforesaid, he is no longer in a position to perform his 
duty as trustee, and in view of the fact that he has 
133 heretofore acted as trustee gratuitously, he con¬ 
sents that this Honorable Court pass a decree re¬ 
moving him as trustee in this cause where the same is 
required, and suggests a trustee or trustees may be ap¬ 
pointed in his place. 

He further prays that tlie Bills of Complaint wherein 
lie has been named as defendant may he dismissed as 
against him, without costs, in this cause. 

LUTHFR A. SWARTZFLL, 

By MARTIN J. McNAM ARA, 

Attorney for Lift tier A. S tea rf sell. 

Petition to Intervene. 

Filed March 7, 1932. 


The petition of Nellie B. Stitt respectfully shows unto 
the ('curt : 

1. That she is a citizen of the United States and a resident 
of the District of Columbia and tiles this petition in her 
own right, and that before her marriage to Frederick S. 
Stitt, her present husband, her name was Nellie B. Altemus. 

2. That she is the holder for value of one (1) certain 
promissory note for forty-four thousand three hundred and 
seventy-five dollars ($44,375) dated October 24, 1929, pay¬ 
able on January 30, 1931, with interest at six (6) percent 
payable semi-annually, made by Abner-Drurv Company, a 
Delaware Corporation, to the order of John H. Holmead 
and secured bv deed of trust to Luther A. Swartzell and 
Kdmund D. Kheem, Trustees, on Lot numbered twentv-four 
(24) in Square numbered Nineteen hundred and seventy- 

two (1972) in the subdivision of part of the tract of 
134 land known as “FletchalFs Chance" made bv the 
Chevy (’base Land Company of Montgomery County, 
Maryland, as per plat recorded in the office of the Surveyor 
for tin* District of Columbia in Liber 8b at folio IS, said 
deed of trust having been recorded on October 29, 1929, in 
Liber No. 6388, Folio 375, one of the Land Records of the 
District of Columbia. 

3. That on or about the 14th day of November, 1929, be¬ 
ing the owner of two certain promissory notes, secured by 
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third deed of trust on the apartment house kpown as the 
Conard Apartment, situated at the Southeast corner of 13th 
and I Streets, Northwest, Washington, D. Cj, and upon 
which notes there remained at the date last aforesaid an 
unpaid balance of fifty-two thousand dollars (#52,000), she 
sold the same to Swartzell, Rheem & Ilensev Company and 
received in payment therefor the sum of seven thousand six 
hundred and sixty-nine dollars ($7,609) in cash ^uid the said 
note for forty-four thousand three hundred and seventy- 
live dollars ($44,375) described in paragraph two (2) of 
this petition. 

4. That before consummating said transaction, she re¬ 
quired said Swartzell, Rheem & Hensey Company to fur¬ 
nish her with a certificate of title from a title company 
showing that said note for fortv-four thousand three hun- 
dred and seventy-five dollars ($44,375) was secured by a 
second deed of trust upon the real estate described in para¬ 
graph two (2) of this petition, subject only to a prior deed 
of trust securing an indebtedness of three hundred and 
twenty-five thousand dollars ($325,000) to the New York 
Life Insurance Company, as represented by said Swartzell, 
Rheem & llensey Company, and pursuant to such require¬ 
ment said Swartzell, Rheem & Hensey Company, prior to 

the consummation of said transaction, furnished 
135 petitioner with a certificate of title of the District- 

Lawvers-Washington Title Insurance 
which certified that according to the records t' 
said real estate was good in fee simple in Luther! A. Swart¬ 
zell and Kdmund I). Rheem, the Trustees named in said 
deed of trust described in paragraph two (2) of this peti¬ 
tion for the uses and purposes declared in saifl deed of 
trust and that said deed of trust was dulv executed and 
acknowledged in the form prescribed by the la\ys of said 
District of Columbia and was a first lien of record on said 
real estate, except for unpaid taxes and assessments, if 
any, and except for one (1) certain deed of trlust dated 
October IS, 1929, and recorded October 29, 1929,|to secure 
the New York Life Insurance Company three hundred and 
twenty-five thousand dollars ($325,000) for money loaned. 

5. That petitioner acquired said note of fortv-four thou¬ 
sand three hundred and seventy-five dollars ($^4,375) in 
the ordinary course of business without any knowledge 


Company, 
ic title to 


i 
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of the matters and things set forth in the several bills of 
complaint filed by plaintiffs herein, and without any knowl¬ 
edge of said deed of trust indebtedness of three hundred 
and seventy-five thousand dollars ($375,000) referred to in 
the bills of complaint of the several plaintiffs herein, and 
files this petition as a purchaser for value of said note for 
forty-four thousand three hundred and seventy-five dollars 
($44,375) without notice of any of the matters and things 
complained of by the plaintiffs. 

6. Petitioner is advised that by reason of certain allega¬ 
tions in tin* bills of complaint filed herein, by which it is 
claimed that the said deed of trust for forty-four thousand 
three hundred and seventy-five dollars ($44,375) is 
136 junior to the rights of the plaintiffs under said deed 
of trust for three hundred and seventy-five thousand 
dollars ($375,000), that it is necessary that she become a 
party to this cause in order that her rights as the holder of 
said note for forty-four thousand three hundred and 
seventy-five dollars ($44,375) may be adjudicated and pro¬ 
tected by this (’ourt. 

Wherefore, the premises considered, petitioner prays: 

1. That an order mav be entered in this cause allowing 
petitioner to intervene herein and to be made a party de¬ 
fendant with leave to file answers to the bills of complaint. 

2. For such other and further relief as to the Court mav 

* 

seem just and proper. 

NELLIE B. STITT. 

District of Columbia, s\s; 

Nellie B. Stitit, being first duly sworn, deposes and says 
that she is the petitioner above named, and has read tlie 
foregoing petition by her subscribed and knows the contents 
thereof: that the matters and things therein stated of her 
own knowledge are true, and those stated on information 
and belief she believes to be true. 

NELLIE B. STITT. 


Subscribed and sworn to before me this 5th dav of March, 
A. I). 1932. 

[notarial seal.] GEORGE A. BERRY, 

i Notary Public , I). C. 

PAUL SLEMAN, 

JOSEPH T. SHERIER, 

Attorneys for Petitioners. 
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Petition to Intervene . 

Filed March 7,1932. 


The petition of H. L. Rust, Jr., and Robert (jr. Hardison 
respectfully shows unto the Court: 

1. That thev are citizens of the United States and resi- 
dents of the District of Columbia and tile this I petition as 
Substituted Trustees under a certain deed of 'trust from 
Abner-Drury Company to Luther A. Swartzell ajid Edmund 
1). Rlieem dated October 24, 1921), and recorded pctober 29, 
1929, in Liber Xo. 6388, folio 375, one of the k|nd records 
of the District of Columbia covering Lot numbered twenty- 
four (24) in Square numbered Nineteen hundred and 
seventy-two (1972) in the subdivision of part qf the tract 
of land known as “Fletchall’s Chance,” made by The 
Chevy Chase Land Company of Montgomery County, Mary¬ 
land, as per pint recorded in the office of the Surveyor for 
the District of Columbia in Liber 86 at folio 18, and securing 
the payment of one (1) certain promissory note made by 
Abner-Drury Company and payable to the order of John 
II. Holmead in the sum of forty-four thousand three hun- 
drod and seventy-live dollars ($44,375) payable January 30, 
1931, with interest thereon at six (6) percent per annum 
until paid, payable semi-annually, having been substituted 
as such Trustees in the place of Edmund D. Rlieem, Surviv¬ 
ing Trustee (the said Luther A. Swartzell now being de¬ 
ceased), by order of this Court entered on the fourth day 
of March, 1932, in Equity Cause Xo. 54089. 

2. That they are informed and believe, and j therefore 
aver that one Nellie B. Stitt is the holder for valjue of said 

promissory note for forty-four thousand three hun- 
138 dred and seventy-five dollars ($44,375) dated October 
24, 1929, and more fullv described in paragraph one 
(1) hereof. ‘ I 

3. Petitioners are advised that bv reason of certain al- 

• 1 

legations in the bills of complaint filed herein, bt which it 
is claimed that the said deed of trust for forty-tour thou¬ 
sand three hundred and seventy-five dollars ($44,375) is 
junior to the rights of the plaintiffs under a certain deed of 
trust for three hundred and seventy-five thousand dollars 
($375,000), fully described in plaintiffs’ bills of complaint, 
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that they are necessary and proper parties to these causes 
in order that the rights of said Nellie B. Stitt as the holder 
of said note for fortv-four thousand three hundred and 
seventy-five dollars ($44,375) secured by said deed of trust 
under which petitioners are Substituted Trustees, may he 
adjudicated and protected by this Court. 

Wherefore, the premises considered, petitioners pray: 

1. That an order may be entered in this couse allowing 
petitioners to intervene herein and to be made parties de¬ 
fendant with leave to file answers to the bills of complaint. 

2. For such other and further relief as to the Court may 
seem just and proper. 

i II. L. RUST, Jr. 

ROBERT G. HARDISON. 

District of Columbia, ns: 

II. L. Rust, Jr., and Robert G. Hardison, being first duly 
sworn, depose and say that they are the petitioners 
131) above named, and have read the foregoing petition 
bv them subscribed and know the contents thereof: 

• 7 

that the matters and things therein stated of their own 
knowledge are true, and those stated on information and 
belief they believe to be true. 

II. L. RUST, Jr. 

ROBERT G. HARDISON. 

Subscribed and sworn to before me this 5th dav of March, 
A. D. 1932. 

[notarial seal. 1 G. P. PLUMMER, 

Not an) Public, I). C. 

PAUL SLEMAN, 

JOSEPH T. SHERIER, 

Attorneys for Petitioners. 

Ob ject inns to Proposed Findings of Fact and Conclusions 

of Laic. 

Filed March 21, 1933. 


Come now the plaintiffs herein in Equity No. 52,911 and 
also the interveners in the above-entitled causes repre¬ 
sented by the undersigned attorneys, and object to the 
Findings of Fact and Conclusions of Law submitted by the 
d 1,. ei ein on the 21st day of March, 1933, in the 
following respects and particulars: 
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except in 
facts are 


1. They object to that portion of the proposed Finding 
of Fact 13, reading as follows: 

“Swartzell Co. then procured Luther A. Swhrtzell and 
Edmund I). Rheem, as such trustees, (a) to so sign and 
acknowledge, and (b) to deliver to Swartzell Co. the release 
of the Three Hundred and Seventy-five Thousand first 
Stern deed of trust,” 

on the ground that said portion of said Finding 13 
140 is not supported or sustained by the record herein. 

2. They object to sub-paragraph (1) c}f Finding 
10 on the ground that said sub-paragraph (1), 
regard to Mrs. Stitt with respect to whom the 
fully set out in proposed Finding 18, is contrary to and not 
supported by the record herein. 

3. They object to sub-paragraph (2) of Finding 10 on 
the ground that said sub-paragraph (2), insofar as it pur¬ 
ports or by intendment might be construed to cover facts 
not otherwise specifically found in said proposed finding, 
is not supported by the record herein and is] contrary 
thereto. 

4. They object to sub-paragraph (3) of Findjng 10 on 
the ground that the substance of said sub-paragrjj 
covered in Finding 14. 

5. They object to sub-paragraphs (4) and (5) ojf Finding 
10 on the ground that tliev embodv mere conclu 
that all of the specific facts in regard to the trails 
which they relate have been fully and completely] 
other parts of said proposed finding and on thje further 
ground that said sub-paragraphs (4) and (5), i isofar as 
they purport or by intendment might be construed to be 
based on facts not otherwise specifically found in said pro¬ 
posed findings are contrary to and not supported by the 
record herein. 

b. They object to the last sentence of Find! 
the ground that the same is not supported by ai 
trarv to the record herein. 

7. They object to (inclusions of Law numbere 
inclusive on the ground that they are erroneous as ap¬ 
plied to the facts in said causes. 

PEELLE & LESH, 

By DALE D. DRAIN, 

Attorneys for Plaintiffs in Cai\se 
No. 52911 and Various Interveners. 


iiph (3) is 


ions and 
Actions to 
found in 


lg 20 on 
d is con- 

kl 2 to 11 


i 
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141 Objection and Exceptions of Plaintiff , Minnie E. 

Simpson, to Findings of Fact and Conclusions of 
Law. 

Filed March 21, 1933. 

* # • * ♦ # * 


1. Finding 1 13, Fourth Paragraph. Objected to as not 
proven by any evidence. 

2. Finding lb. Objected to as constituting deductions 

from the evidential facts and legal conclusions which are 

not established bv evidential facts and unwarranted as legal 

♦ * 

conclusions. 

To the overruling of the foregoing objections, plaintiff 
excepts. 

Plaintiff further excepts to the several paragraphs of 
the conclusions of law and to each thereof. 

E. HILTON JACKSON, 

WM. E. RICHARDSON, 
GEORGE C. SIIINN, 

Attorneys for Plaintiff. 


142 Findings of Fact and Conclusions of Lau' 


Filed March 21, 1933. 


Before Mr. Justice O'Donoghue on Final Hearing. 

This consolidated cause coming on to be heard upon all 
the pleadings and upon the testimony introduced March 7- 
16, 1932, the Court makes the following: 

I. Findin ot F 3(1. 

c 


1. Some fifty years ago the defendant, Swartzell, Rheem 
and Hensey Company, was incorporated under the name of 
“ B. H. Warner Company.” About 1905, the charter was 
amended changing the name to Swartzell, Rheem and Hen¬ 
sey Company. Their business originally was principally 
rental and sales of real estate. Later their principal busi¬ 
ness was lending money on real estate mortgages and sell¬ 
ing the mortgage notes, with some general real estate busi- 
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ness. After the death or retirement of tlieir predecessors, 
Luther A. Swartzell, a son of the original Swartzell, be¬ 
came president; Edmund D. Rheem, a son of the original 
Rheem, became vice-president, and John H. Ilotmead, an 
employee for many years, became treasurer, lltheem be¬ 
came vice-president upon the retirement of Mr. Iiensey, 
about 1919 or 1920. The other officers had been serving for 
seven or eight years prior to the bankruptcy (January 26, 
1931). Tlie company occupied its own exclusive one story 
handsome marble front banking house in the very center 
of the financial district of Washington, both the corporation 
and its chief officers enjoying a high reputation Jin Wash¬ 
ington's financial circles for integrity and financial capacity 
and strength. 

The corporation carried on a very extensive business in 
the wav of making “construction” loans for the erection of 
large office, apartment and hotel buildings, charging 
143 a 10/V commission for making the loan, which com¬ 
mission it deducted from the loan at the beginning. 
The loans were evidenced by notes, generally of denomina¬ 
tions from $100 to $1,000, secured by a Deed of Trust on 
the proposed building, which notes the corporation then 
sold to its large clientele throughout the United States, 
which fact was well known to Randall H. Hagnei & Com¬ 
pany. Sometimes it held the notes m its own i>osse^foirfm r ' 


safe keeping and gave to the owner receipts therefor; and, 
under varying conditions, at times it collected t|ie notes 
and re-invested the proceeds in other notes forj its cus¬ 
tomers. Notes so held were kept in a vault and were so 
marked to show that they were the individual property 
of the particular persons who had deposited them. The 
plaintiff, Simpson, at all times retained possession of her 
note investments and personally supervised their reinvest¬ 
ment. 

The loans were usually for three years, never for more 
than five. When interest was payable to customers it was 
advanced and paid by the corporation whether or not it 
had been paid by the debtor, the form of deed of trust 
authorizing the said company at its option to advance such 
interest and becoming thereby in respect to such advances 
a party secured by the lien thereof. When the notes were 
paid the customers of the corporation usually reinvested 
the proceeds in other loans through Swartzell, Rh^em and 
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Hensev Compa'ny. If no such investment was immediately 
available the corporation continued to pay its customers six 
per cent interest on funds left for reinvestment. The cor¬ 
poration had thousands of customers. The practice of 
advancing interest and of paying regular interest between 
investments was known generallv to customers of the cor- 
porat ion. 

The fifty plaintiffs and interveners had been customers 
of Swartzell, Rheem and Hensev Company continuously 
since the following dates: Nineteen since 1920 or 
144 before*, four since 1921, three since 1922, two since 
1924, six since 1925, six since 1920, six since 1927, 
three since* 192S, and one since 1929. 

Swartzell, Rheem and Hensev Company had a special 
printed form of Deed of Trust which since October, 1926, 
it used in its business. Such Deeds of Trust were made 
to Luther A. Swartzell and Kdmund I). Rheem as trustees, 
and one of them was used to secure the Stern notes here in 
controversv. 

Much of tin* profit to Swartzell, Rheem and Hensev Com¬ 
pany in these “construction" loans arose from (1) an 
initial 100 commission on the full amount of the loan, (2) 
the use of the proceeds of tin* loan which was left by the 
borrower on deposit with it during the period of con¬ 
struction, and later (3) frequently refinancing the loan, 
by which its loan was paid off, the proceeds used to make 
a new “construction" loan to someone else at a 10/7 com¬ 
mission, and then placing the new notes largely with the 
same customers whose notes had just been paid off. Ran¬ 
dall II. Hagner & Company well knew of these methods of 
business and sources of profit on the part of Swartzell, 
Rheem and Hensev Company. 

Swartzell, Rheem and Hensev Company at the times 
material hereto was a one-man concern, that is, it was under 
the complete domination and control of Kdmund D. Rheem; 
Luther A. Swartzell, the President of the company, was a 
figurehead: a “nice old" man who was kept in the office 
because his name was Swartzell; and these facts were well 
known to Randall II. Hagner & Company. All transactions, 
negotiations and agreements referred to in these findings 
as carried on with or made by Swartzell, Rheem and Hen¬ 
sev Companv were with or made bv said Kdmund D. 
Rheem, the executive Vice-President and controlling officer 
thereof. 
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2. On January 30,1928, David L. Stern and wif e executed 
a Deed of Trust to Luther A. Swartzell and Edmund D. 

Rheem, as trustees, conveying to them certain prem- 
145 ises in the District of Columbia, knowjn in this 
record as the “Ponce de Leon” Apartments,* to 
secure 505 notes of various denominations ($100 to $1,000 
each), aggregating $375,000, payable to the order of John 
II. Holmead, due in three years, to-wit, on Januaity 30, 1931 
(Recorded January 31, 1928, Liber 6106, folio 407), each 
note being of the following form, except as to serial num¬ 
ber and amount and endorsee: 


“ 1 , 000 . 


Washington, D. C., January 00, 1928. 


time be- 
payment 


Three years after date I promise to pay to the order of 
John II. Holmead one thousand dollars, for value received, 
with interest, payable semi-annually, at the rate of six per 
cent per annum until paid. 

Privilege reserved of paying this note at any 
fore maturity upon payment of interest to date ofj 
and two months’ interest in advance. 

Principal and interest payable at the office of $wartzell, 
Rheem & Ilensev Co., Washington, District of Columbia. 

DAVID L. STERN. 

No. 23 of 505. 

Notice.— When this note is paid it should be cancelled 
and retained , that the Trustees map be satisfied a|s to pay¬ 
ment when a release is made. i 

SWARTZELL, RHEEM & HENSEfY CQr 

727 Fifteenth Street N. W., Washington, D. C. 

Secured by first deed of trust to Luther A. Swartzell and 
Edmund I). Rheem, Trustees, conveying Lot 24, Square 
1972, as described in Deed of Trust dated January 30, 1928. 

(Reverse side of note:) Pay to order of Miss Minnie E. 
Simpson without recourse to me. John H. Holmead.” 


146 


The deed of trust was in the following f 


“This Deed of Trust made this Thirtieth (30th 


drill: 


Januarv in the vear of our Lord Nineteen hundred and 


dav of 


♦Footnote: Lot -4. Square in tlie Chevy Chase Land 

division of “Fletchall’s Chance” (Liber SO, Folio IS, in office of 
for District of Columbia). 


’o.’s sub- 
Surveyor 
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twenty-eight (A. I). 1928), by and between David L. Stern 
and his wife, Marie Ellen Stern, of the City of Washington, 
District of Columbia, parties hereto of the first part, and 
Luther A. Swartzell and Edmund D. Rheem, as trustees, of 
the City of Washington in the District of Columbia, parties 
hereto of the second part: 

“Whereas, the said David L. Stern stands justly indebted 
unto John II. Holmead in the full sum of Three hundred 
and seventy-five thousand dollars ($375,000.00), for money 
loaned and advanced, for which he has executed and deliv¬ 
ered unto the said John II. Holmead, and made payable to 
his order in three (3) years after date thereof, his, the said 
Stern's, five hundred and five (505) certain promissory 
notes of even date herewith, numbered from 1 to 505 re¬ 
spectively, with interest thereon, payable semi-annually, 
at tin* rate of six per cent ((>'/< ) per annum until paid, sub¬ 
ject. however, ito a certain covenant concerning quarterly 
payments of interest hereinafter set forth, said notes be¬ 
ing in and for the follow- amounts, to wit: 

Notes Xo. 


1 to 

300, 

both 

inclusive 

for $1,000.00 

each. 

301 “ 

400, 

i i 

.. 

500.00 

4 4 

401 “ 

425, 

i i 

4 4 

‘ • 400.00 

4 4 

420 “ 

445, 

i t 

4 4 

300.00 

4 4 

446 “ 

405, 

* * 

4 4 

‘ • 250.00 

4 4 

466 “ 

O0O, 

* t 

» 4 

100.00 

4 4 


“Said parties hereto of the first part reserving the privi¬ 
lege of pavingiany or all of said notes at any time before 
the maturity thereof by paying the interest thereon to date 
of said payment and two (2) months' interest in advance. 

“The principal and interest of said notes being payable 
at the office of Swartzell, Rheem and Hensey Company in 
the City of Washington, District of Columbia. 

“And whereas, the said parties hereto of the first part 
desire to secure the full and punctual payment of said debt 
and the interest thereon, as well as any and all renewals 
or extensions of said notes, or any part thereof, with inter¬ 
est on such renewals or extensions at such rate of interest 
as may be agreed upon, (which renewals or extensions of 
the debt or any part thereof, hereby secured, or any change 
in its terms or rate of interest payable on same, shall not 
impair in any manner the validity or priority of this Trust); 
and also to secure the reimbursement to the holder or hold- 
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ers of said notes and to the parties hereto of the second 
part, or the survivor or his heirs or substituted Trustee, 


and to Swartzell, Rheem and Ilensey Company 


Corporation doing business in the District of Columbia, 


a Virginia 


lor grantees 
this Trust, 


of any liti- 
|e in respect 


and to any purchaser or purchasers, grantee 
under any sale or sales under the provisions of 
of all money which may be advanced as herein provided for, 
and of any and all costs and expenses, including reasonable 
counsel fees, incurred or paid on account 
147 gat ion at law or in equity which may aris 

to this Trust, or to the indebtedness or tjo the prop¬ 
erty herein mentioned, or in obtaining possession of the 
premises after any sale which may be made as hereinafter 
provided for, with interest at the same rate as on the prin¬ 
cipal debt on all such costs and sums so advanced, from 
the date of such advance until paid. 

“Now, therefore, this Deed of Trust witnesseth, that the 
said parties hereto of the first part, in consideration of 
the premises, and of one dollar lawful — in hand paid by 


which, be¬ 
lie rebv ac- 


the parties hereto of the second part, receipt of] 
fore the sealing and delivery of these presents, is 
knowledged, have granted, and do by these presents grant, 
unto the said parties hereto of the second part, and the sur¬ 
vivor of them his heirs and assigns or substituted trustee, 
in fee simple, the following-described land anc^ premises, 
situate in the District of Columbia, and known and distin¬ 
guished as and being Lot numbered Twenty-four (24) in 
Square numbered Nineteen hundred and seventy-fwo (1972) 
in the subdivision of part of the tract of land known as 
“ Fletchall’s Chance” made bv The Chew Chase Land 
Company of Montgomery County, Maryland, as per plat 

recorded in the Office of the Surveyor for the District of 

* 

Columbia in Liber 80 at folio 18; together wi(h all and 
singular the improvements, ways, easements, rights, privi¬ 
leges, hereditaments and appurtenances thereunto belong¬ 
ing or in anywise appertaining, including storm and screen 
windows and doors, gas, steam, electric and other heating 
and lighting apparatus and all other fixtures appurtenant 
to the said premises, together with the possession and right 
of possession of said premises unto the said parties hereto 
of the second part, the survivor of them, his heirs and as¬ 
signs or substituted trustee, forever; and the said parties 

8—6030a 
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of first part hereby represent that such articles are fixtures 
and an accession to the freehold and a part of the realty, 
and are covered bv this Deed of Trust; together with all 
the estate, right, title, interest and claim, both at law and 
in equity, or otherwise however, of the said parties hereto 
of the first part;, of, in, to or out of the said land and prem¬ 
ises. 

“To have and to hold the said described land and prem¬ 
ises unto and to the only use of the said parties hereto of 
the second parti, the survivor of them, his heirs and assigns 
or substituted trustee, in fee simple; 

“In and upon the uses and trusts hereinafter declared, 
that is to say: 

“In trust to permit the said parties hereto of the first 
part, their heirs, and assigns, to use and occupy the said 
described land and premises, and the rents, issues and prof¬ 
its thereof to take, have and apply to and for their sole use 
and benefit, until default be made in the payment of any 
one of said promissory notes hereby secured, or of any 
extensions or renewals thereof, or of any instalment of 
interest thereon, when and as the same shall become due 
and payable, or of any taxes, assessments, insurance or 
quarterly payments of interest as required by the covenants 
herein contained, or of any commission or expense or other 
matter of indebtedness hereby secured as herein provided 
for. 

148 “And upon the full payment of all of said notes 
and of all extensions or renewals thereof, and.the in¬ 
terest thereon, or upon prepayment thereof with jfhtjeiPest 
and advance interest thereon as therein provided, and of 
all moneys advanced or expended as herein provided and 
of all other proper costs (including cost of advertising), 
charges, commissions, half commissions and such commis¬ 
sions as mav be allowed bv law and are not otherwise 
• * 

herein provided for, and expenses incurred by means of 
these trusts, at any time before the sale hereinafter pro¬ 
vided fo r to release and reconvey the said described prem¬ 
ises in fee unto, and at the cost of the said David L. Stern, 
or the party or parties then claiming under him. And it is 
mutually covenanted and agreed by and between the respec¬ 
tive parties hereto that the s aid full pay ment of prin cipal 
interest, as ■ hereinabo ve p rovide^ at the offi ce of Swart -_ 
zell, Rlieem and Hensey Company in the City of Washing- 
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croon or on 
s the same 
'fault being 


ton, District of Columbia, shall constitute payment of said 
notes respectively and shall stop interest thereon from 
date of said payment at said office, and (all other matters 
having been fully paid as herein provided) the said parties 
hereto of the second part, or the trustee acting in the exe¬ 
cution of this trust shall thereupon have p ower to release 
and re-eonvey said land mid premises, as~aTore^a id, wffliouT 
the presentation or cancellation of said note^Tor any of. 
them. 

’~ rr 7Thn upon this further trust, that upon any default or 
failure being made in the payment of anv one of said notes 
or of any instalment of principal or interest th 
any renewal or extension thereof, when and 
shall become due and payable; or upon any d( 
made in the payment of any taxes or assessments now due 
or which may become due or be assessed againkt said land 
and premises, or any part thereof, during the continuance 
of this trust; or upon any default being made in the pay¬ 
ment after demand therefor, of anv monev advanced as 
herein provided for, or of any proper cost, charge, commis¬ 
sion or expense in or about the same; then and at any 
time thereafter, the said parties hereto of the second part, 
or the trustee acting in the execution of this trust, shall 
have the power, and it shall be their or his duty to sell, 
and in case of any default of any purchaserj, to resell, 
the said described land and premises, or any portion there¬ 
of, at public auction, upon such terms and conditions, in 
such parcels, at such time and place, and afteif such pre¬ 
vious public advertisement, with such postponement of sale 
or resale, as the parties hereto of the second part, or the 
trustee acting in the execution of this trust, may deem ad¬ 
vantageous and proper; and to convey the same in fee sim¬ 


ple, upon compliance with the terms of sale, to, 


cost of the purchaser or purchasers thereof, who shall not 


and at the 


se money; 
(Firstly, to 


be required to see to the application of the purcli 
and out of the proceeds of said sale or sales, 
pay all proper costs, charges and expenses, including all 
fees and costs herein provided for, and all moneys ad¬ 
vanced for taxes, assessments, interest, insurances, and ex¬ 
pense of litigation as aforesaid, with interest thereon as 
herein provided, and all taxes, general and special, due 
upon said land and premises at time of sale, anil such ex¬ 
pense, if any, as may be necessary to vest a coiliplete rec- 
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ord title in the purchaser or purchasers; and to retain as 
compensation a commission of five per centum on the gross 
amount of said sale or sales; Secondly, to pay what- 
149 e v er may then remain of said notes, whether the 
same shall be due or not, and the interest thereon 
to date of payment, it being agreed that said notes shall, 
upon such sale being made before the maturity of said 
notes, or before the maturity of any renewal or extension 
thereof, be and become immediately due and payable, at 
the election of the holder thereof; and Lastlv, to pav the 
remainder of said proceeds, if any there be, to said David 
L. Stern, his heirs or assigns, upon the surrender and deliv¬ 
ery to the purchaser, his, her, or their heirs or assigns, 
of possession of the premises so as aforesaid sold and con¬ 
veyed, less the expense, if any, of obtaining possession 
thereof. 


“And the said parties hereto of the first part do hereby 
covenant for themselves, their heirs and assigns, at their 
own cost, during all the time wherein any part of the mat¬ 
ter hereby secured shall be unpaid or unsettled, to keep the 
buildings on said land constantly insured against loss bv 
fire, in an amount, in the name, and to the satisfaction of 
the parties hereto of the second part, or of the trustee act¬ 
ing in the execution of this trust, who mav select and des- 
ignate the company or companies in which such insurance 
shall be placed, and who shall apply whatever may be re¬ 
ceived therefrom to the payment of the matters hereby 
secured, whether then due or not, unless the party entitled 
to receive shall waive the right to have the same so applied; 
and also to pay all taxes and assessments, both general and 
special, that may become due on, or be assessed against, 
said land and premises, or any part thereof, during the 
continuance of this trust; and to pay all costs and expenses 
incurred in respect to the indebtedness hereby secured, in¬ 
cluding the reasonable court costs and counsel fees of any 
litigation which may arise or, in the discretion of the said 
parties hereto of the second part, or of the trustee acting 
in the execution of this trust, mav become necessary in 


respect thereto or to the property hereby conveyed, or 
any part thereof; and to pay the interest on the indebted¬ 
ness hereby secured quarterly, upon demand of said parties 
hereto of the second part, or of the trustee acting in the 
execution of this trust, at the office of Swartzell, Rheem 
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and Hensev Company, in the City of Washington, District 
of Columbia, for the use and benefit of the respective hold¬ 
ers of said notes when and as the interest oh said notes 
shall become due by the terms thereof; and farther, that 
in case the said parties hereto of the first part, their heirs 
or assigns, shall fail to pay the said taxes, assessments, 
costs and counsel fees, or to keep said property I so insured, 
then the taxes, assessments, costs and counsel fees may 
be paid, and the property be insured as aforesaid, by the 
holders of said notes or any of them, the policy or poli¬ 
cies to be assigned to the trustees hereundet; and the 


amount of taxes, assessments, costs, counsel fee) 
miums paid shall be considered a part of the 
said debt secured herebv, and shall bear the 


s and pre- 
lex pen se of 
same rate 


of interest as the principal debt, in default of payment of 
which and of the quarterly payments of interest as herein 
provided, within ten days after demand therefor, the said 
parties hereto of the second part, or the trustee acting in. 
the execution of this trust, shall have the power to sell 
said property hereby conveyed as aforesaid and shall dis¬ 
pose of the proceeds of sale as hereinbefore provided. 
150 ‘‘And the parties hereto of the first part do hereby 
further covenant for themselves, their hei|\s and as¬ 
signs, that should the said parties hereto of the (first part, 
their heirs or assigns, fail to pay the interest on said debt, 
or any portion thereof, when and as the same shall become 
due and payable, then Swartzell, Klieem and Hepsey Com¬ 
pany, a corporation organized under the laws of 
of Virginia and doing business in the City of W« 

District of Columbia, may, at its option, advance to the 
holder or holders of said notes such overdue aijd unpaid 
interest, and the sum or sums so advanced shall bear inter¬ 
est thereon at the same rate of interest as the principal 
debt from the date of such advance until paid,] and the 
sum or sums so advanced with interest thereon, shall forth¬ 
with attach as a lien hereunder and be demandab|lc at any 
time, and upon default in payment of the same the said 
parties hereto of the second part, or the trustee [acting in 
the execution of this trust, shall have the same powers and 
duties as are hereinbefore provided for default in'the pay¬ 
ment of said notes or of any instalment of interest! thereon. 

“And it is further agreed that if the said propdrty shall 


the State 
hington, 


be advertised for sale, as hereinbefore provided, 


and not 
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sold, then tlie said trustees, or the trustee acting in the 
execution of this trust shall be entitled to one-half the com¬ 
mission above provided, to be computed on the amount of 
the debt herebv secured. 

“And the said parties hereto of the first part do hereby 
covenant that they will warrant specially the property here¬ 
bv conveyed, and that thev will execute such further assur- 
» * » 

ances of said land as may be requisite or necessary for vest¬ 
ing title in the said parties hereto of the second part, for 
the uses and purposes and upon the trusts hereinbefore 
declared. 

“In testimony whereof, the said parties hereto of the 
first part have hereunto set their hands and seals on the 
dav and vear first hereinbefore written. 

DAVID L. STKRX. [seal.] 

MARIK ELLEN STKRX. [skal.1 

Signed, sealed, and delivered in the presence of— 
GEORGK S. CARTXER.” 


3. On January 28, 1928, Swartzell, Rlieem and Ilensev 
Company (hereafter called the Swartzell Go. to distinguish 
it from Luther,A. Swartzell and Edmund D. Rlieem, who 
as iiufirifluals, were frasters under the Deed of 'Trust) 
placed on its books the $275,000 to the credit of Stern, de¬ 
ducted $27,500 as its 10$ commission, and the balance of 
the money was, from time to time, disbursed according to 
Stern’s directions, in the erection of the building, payment 

of taxes, interest on the notes during construction, 
151 etc., except that Swartzell Go. retained an amount 
sufficient to pay the July 20, 1928, interest, which 
became payable during the construction period. 

4. The $275,000 of Stern notes were duly endorsed bv 

* * 

John H. llolmead, and sold by Swartzell Go. for value, 
before maturity, to several hundred of its customers, in¬ 
cluding plaintiffs and interveners herein. 

5. In January, 1929, Stern conveyed the Ponce do Leon 

* * 

to Almer-Drury Go. (hereafter called Abner-Drury): and 
Swartzell Go. paid the January 20 and July 20, 1929. in¬ 
stallments of interest on the $375,000 of Stern notes, to tiie 
holders thereof, being later reimbursed therefor by Abner- 
Drury. 

6. Randall H. Ilagner & Company (hereafter called the 
Hagner Co.) was a large Washington real estate corpo- 
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ration which, infer alia , acted as agent for the New York 
Life Insurance Company (hereafter called New York Life) 
in connection with proposed loans which persons desired 
to obtain from the New York Life, secured |)y Deed of 
Trust on real estate in Washington. 

In late August or early September, 1929, one Abrams (a 
broker in the organization of Hagner Co. wojrking on a 
commission basis) knowing that Abner-Drury [s property 
was subject to a 6/V $375,000 mortgage which had been orig¬ 
inally financed bv Swartzell Co. and would mature in about 
sixteen months, suggested to Abner-Drury, and separately 
to Swartzell Co., the material advantages * of (refinancing 
that debt before maturity, by Abner-Dnjry endeav- 
152 oring to obtain from the New York Life ja new loan 
for three years at 5V*»% for $325,000, am|l giving to 
the Swartzell Co. a second mortgage for the $50,000 differ¬ 
ence, Abncr-Drurv having told Abrams that Swfartzell Co. 
held the $375,000 mortgage and that the same jvas wholly 
unpaid and outstanding. Both Abner-Drury aiuf Swartzell 
Co. assented to the proposed plan; but just thejn the New 
York Life notified Hagner Co. that future loaijs must be 
at () r / instead of 5 Vl»%* Abner-Drury refused tj> pay 6%; 
but Swartzell (V). agreed to absorb the provided it 

were deducted from the proposed $50,000 second mortgage, 
thereby reducing it to $44,375, to be personally endorsed 
and guaranteed bv Peter A. Drurv, to which lnith Abner- 
Drury and Mr. Drury agreed. Swartzell Co. agrpcd to pay 
all exjjenses and to secure from the trustee, and jto deliver, 
a release of the existing mortgage upon payment to them 
of the net funds which the New York Life was to send 
Abner-Drury and the delivery of the second trust note 
endorsed personally by Mr. Drury. 


Footnote: * Abner-Drury would pay only »% r /f interest instead of 
and get about eighteen months extension of its indebtedness: the New 
York Life would get a desirable investment for its funds: Al rams would 
earn a brokerage fee and Hagner Co. a commission: and Swartzell Co. 
would pay off the old notes with the new money thus obtained which new 
money (or most of it) its customers would doubtless let it reinvest for 
them in a new ••construction” loan on which it would get a lfV/r commis¬ 
sion. use of the money during construction, etc.—realizing a nelw net prolit 
of probably $2r>.000 to Swartzell Co. 
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7. The following correspondence was exchanged: 

(1) Abner-Drury to Hagner Co.: 

“Washington, D. C., September 5,1929. 

Randall H. Hagner Co., 

1321 Conn. Ave. N. W., 

Washington, D. C. 

Gentlemen : 

With regard to the proposed refinancing of the Ponce de 
Leon Apartment building, I am prepared to make the fol¬ 
lowing proposition: 

Your office is to secure for us a first mortgage loan from 
the New York Life Insurance Company with interest at 
6 r / for a period of three years, to be secured on the above 
property, in the sum of $325,000.00. This loan is to be se¬ 
cured at absolutely no expense to us. 

The Swartzell, Rheem & Hensey Company, who hold the 
present first mortgage of $375,000.00, are to agree to take 
a new second deed of trust back of the new proposed first 
deed of trust in the sum of $44,375.00. This loan to bear 
interest at the rate of 697, and to mature January 
153 30, 1931. The Swartzell, Rheem & Hensev Companv 

is also to pay all costs in connection with this re¬ 
financing. and to release the present first deed of trust upon 
presentation of the proceeds of the new loan and the above 
mentioned second trust notes. 

Yerv trulv vours, 

ABXER-PRURY COMPANY, 
(Sgd.) By ABNER DRURY, 

Sec. Treas. 

J: MEM. 

I hereby agree to personally endorse and guarantee the 
payment of the above-mentioned second trust in the amount 
of $44,375. It i is further my understanding that if this 
financing is accomplished the new loan will not be avail¬ 
able until about November 1, 1929. 

It is further my understanding that the interest on the 
now existing first mortgage of $375,000. will be paid by me 
to the date of payment of this mortgage, and the interest 
on the new mortgages will not start until the releasing of 
the present mortgages. 

(Sgd.) 


PETER A. DRURY.” 
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Abrams showed the letter to Swartzell Co.; but the post¬ 
script was not on the letter when first shown to Swartzell 
Co. | 

Swartzell Co. objected that the body of the letter did not 
provide for the stipulated guarantee by Petef* A. Drury 
individually, of the $44,375 second trust note. Abrams, 
thereupon, took the letter back to Hagner Co. ? s Office, added 
the postscript in a different colored typewriter gibbon, and 
took it to Mr. Drury, who then signed the postscript. 

(2) Swartzell Co. to Hagner Co.: i 

“Swartzell, Rheem & Hensev Co., Washington, D. C. 

September 6th, 1929. 

Randall IT. Hagner Co., 

Washington, D. C. 

I 

Gentlemen : 

i 

Referring to the letter from Abner-Drurv Company to 
you under date of September 5th, 1929, regarding the re¬ 
financing of the Ponce de Leon Apartment, we bet to advise 
that we will accept the following proposition: 

154 1. We will accept in payment of the present first 

trust of $375,000., $325,000. in cash and a seicond trust 
note for $44,375. to made by the Abner-Drury Company 
and endorsed and guaranteed by Peter A. Drury! In addi¬ 
tion to this, we are to receive, of course, interest to date of 
payment. The second trust referred to is to maljure Janu¬ 
ary 30th, 1931, and to bear interest semi-annually at the 
• » 

rate of 6% per annum. j 

2. We agree to pay the cost of the refinancing and a com¬ 
mission up to 1 1 A% for securing the new loan. 

3. This proposition is acceptable to us on the'condition 
that the proposition be closed as of November 1st, 1929. 

4. The Randall H. Hagner Company is to obtain a com¬ 

mitment for the loan of $325,000. on or before Saturday, 
September 21st, 1929, or otherwise this proposition is not 
acceptable. | 

Verv truly yours, ! 

SWARTZELL, RHEEM & HP]NSEY 
CO., | 

(Sgd.) By ED. RHEEM, 

Vice-President . 


R: LEE.” 
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(3) Hagner Co. to Abner-Drury: 

‘ 4 6th September, 1929. 

The Abner-Drury Company, 

Southern Building, 

Citv. 


Attention Peter A. Drury, Esq. 


Gentlemen : 


Wo beg to acknowledge receipt of your letter of Sop- 
termber 5th. outlining the basis upon which you are willing 
to have the refinancing of the Ponce de Leon done. 


t 


We have a letter from Swartzell, Klieem & TIensey Com¬ 
pany addressed to us accepting your proposition, with the 
exception that they state that the second trust amounting 
to $44,375. which they are to take back behind the proposed 
first trust of $325,000 is to be signed bv the Abner-Drurv 
Company, and endorsed and guaranteed by Mr. Peter A. 
Drury. This is the only discrepancy between your proposi¬ 
tion and the acceptance of it by the Swartzell, Bheem & 
TIensey Company. 


As both you and the Swartzell, Bheem & ITensey Com¬ 
pany both understand, the application for the new loan is 
being submitted by us to tin' Xew York Life Insurance 
Company, but until we receive a definite commitment from 
them to the effect that they will make the loan we can in 
no way obligate the Xew York Life Insurance Company, 
nor ourselves, for this refinancing. We are submitting the 
application, and as soon as we are advised of their action 
(which we trust and believe will be favorable) we 
155 will advise vou. 


It is of course understood that when the property 
is refinanced the interest on the present mortgage will be 
paid by you to the date of payment. 

Verv trulv vours, 

* » • 


Bv 

BHH :MG.” 


RANDALL II. TIAGXER AXD COM- 
PAXY, IXC., 
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(4) Hagner Co. to Swartzell Co: 

“6th September, 1929. 

The Swartzell, Rheem & Hensey Company, 

727 15th Street N. W. 

City. I 

Attention Mr. Edmund D. Rheem. J 

Gentlemen : 

i 

We be" to acknowledge receipt of your letter <if Septem¬ 
ber 6th outlining the basis upon which you will arrange for 
the refinancing of the Ponce de Leon Apartments!—which is 
in accordance with our understanding. 

In your letter you state that the second trust iimounting 
to $44,375. which is to bo taken back is to ho signed by the 


Abner Drury Company, and endorsed and guaranteed by 
Mr. Peter A. Drury. In Mr. Drury’s letter to us in which 
lie offers to have this refinancing done he did not {state that 
he personally was to endorse and guarantee thej payment 
of this second trust. In our letter to him, however, we have 
called attention to this as being a condition in connection 
with this refinancing. 

As of course vou understand, until a definite commitment 
is received from the New York Life Insurance Coippanv we 
cannot commit them, nor ourselves, in connection {with this 
application. We are submitting it, and will he ab|e to give 
you a definite answer on or before September 214f. 

Verv truly yours, 

’ RANDALL II. ITAGXER AND COM¬ 
PANY, INC., I 

Bv-. 

RHTI :G. 

156 (5) Hagner Co. to Abner-Drury: j 

“9th Septr.j 1929. 

The Abner-Drury Company, 

Southern Building, 

City. 

Attention Peter A. Drury, Esq. 

Gentlemen : 

We have your letter of September 5th. outlining the basis 
upon which you are willing to have the Ponce {le Leon 
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Apartments refinanced. The application has been sent to 

the New York Life Insurance Company, and as soon as we 

hear from them we will immediately advise vou and Mr. 

» * 

Rheem. 

You understand, of course, that this refinancing is sub¬ 
ject to their approval—although we feel quite confident 
that it will be acceptable to them. 

Thanking you, we are, 

Verv trulv vours, 

•i RANDALL IT. HAGNER AND COM¬ 
PANY, INC., 

Bv-. 

mg.” 

(fi) ITaf}tier Co. to Swartzcll Co.: 

i “9th September, 1929. 

Messrs. Swartzcll, Rheem & Ilensey Company, 

727 15th Street N. W., 

Citv. 

% 


Attention Edmund D. Rheem, Esq. 


Gentlemen : 

AYe heir to acknowledge receipt of your letter of Septem¬ 
ber 6th outlining the basis upon which we are to endeavor 
to refinance the Ponce de Leon Apartments. The terms 

and conditions enumerated bv vou are in accordance with 

• • 

our understanding, as well as that of the Abner-Drurv 

* 

Company and Mr. Peter A. Drury with reference to the 
endorsing 1 of the second trust notes. 

The application has been forwarded to the New York 
Life Insurance Company, and as soon as we receive their 
decision, we will immediately advise vou. You understand, 
of course, that our making the loan is subject to their ap¬ 
proval—although we are of the opinion that the loan will 
be acceptable to them. 

Verv trulv vours, 

i RANDALL H. HAGNER AND COM¬ 
PANY, INC., 

Bv-. 
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157 8. On September 9, 1929, Hagner Co. sfent to New 

York Life (in New York), Abner-Drury’s signed ap- 
plication for a $325,000 loan at 6% for three years on the 
Ponce de Leon, which application contained the following 
question and answers (underlined) : 

“Is the property now mortgaged? Yes? By whom held? 
Swart sell, Rheem <& Hensey Co. Due — Jem. SO. 1§31. Orig¬ 
inal amount — $375,000. Present amount— $375.\)00. Rate 
G%.” | 

on September 13, New York Life notified Hagjier Co. it 
would make the $325,000 loan for three years |at 6 % to 
“ Abner-Drury Company as mortgagors” subject to condi¬ 


tions, title, etc. being found satisfactory. 

On September 14, Hagner Co. so notified both Abner- 
Drury and Swartzell Co. 

On September 16, Hagner Co. wrote the District Title In¬ 
surance Co. (hereafter called Title Co.) to prepare a cer¬ 
tificate of title on the property, and guaranteed that Com¬ 
pany's charges. 

On September 17, New York Life wrote the jTitle Co. 
sending full instructions for closing the Abner-Drury loan 
“to be secured by a first mortgage” on the Ponce|de Leon, 
issuing policy of title insurance, etc., including tlje follow¬ 
ing specific directions: j 


“Mortgage or Deed of Trust to be Recorded Before Check 

Will be Sent. 

Upon receipt of your advice that the mortgage o^ deed of 
trust has been filed for record, a check to the joint order 
of the borrower and your Company, with which to close the 
loan, will be sent to you unless you transmit with tflie docu¬ 
ments a written authorization signed by the borrower ad¬ 
dressed to this Company, requesting that the checks be 
made payable in some other way. Do not request! a check 

be immediately ^ record 

u pon rec ei pt In no event are the proceeds 

of the check to be deposited by you or held by you to 
discharge a lien at some future date. Notify this (jffice im- 
mediatelv of the date vou receive the check, since Interest 
will be computed from that date. Do not deposit the check 
before its date. 
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Closing. 


Before delivering the check or the proceeds thereof, you 
will see that all prior encumbrances upon the property such 
as mortgages, deeds of trust, taxes and other prior liens 
have been removed, or the necessary papers to effect such 
removal are in your possession, so that the mortgage or 
deed of trust shall be a first lien of record. If for anv 
reason this cannot be effected, the check would be imme- 
diatelv returned to this office.” 


The parties had all agreed that the deal should be finally 
closed by November 1st. 

On October 16, Swartzell Co. wrote the Title Co. as fol¬ 
lows : 


“Swartzell, Rheem & Hensev Company. 

1 October 16, 1929. 

District Title Insurance Company. 

Gentlemen : 


Case No. 184,711. 


In connection with the settlement of the above case, will 
you kindly prepare the second deed of trust for $44,375 
to be made by the Abner-Drury Company to Luther A. 
Swartzell and Edmund I). Rheem, trustees, to secure John 
II. Holmead, dated January 30, 1931, drawing interest semi¬ 
annually at the rate of (i per cent per annum; this note to 
be secured by a second deed of trust behind a first deed of 


trust for $325,000, this being made by the New York Life 

Insurance Company. The second deed of trust is to be 

endorsed bv Peter A. Drurv. 

» •> 

With kind regards, we remain 

Yours very trulv, 

• - ' 

SWARTZELL, RHEEM & HENSEY 

CO., 

By E. D. RHEEM, 

Vice-President 
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9. On October 18, the Title Co. prepared the following 
papers, all of which it delivered to Mr. Anderson (closing 
clerk of Hagner Co.) to deliver to, or to get executed by, 
the proper parties, to-wit: 

(a) Preliminary Report on Title Xo. 184711, jon “Ponce 
de Leon” property through Sept. 14, 1929, showing the 
$37o,000 outstanding Stern Deed of Trust. | 

(/>) Note for $325,000 dated Oct. 18, 192?), to order 
159 of Xew York Life, to be executed by Abner-Drurv. 

(c) Deed of Trust dated Oct. IS, 1929, from Abner- 
Drury to Hagner and Bishop, trustees, to secure] the $325,- 
000 note to Xew York Life. 1 

(//) Letter dated Oct. 18, to be signed by Abjier-Drury 
to Xew York Life requesting it to have the check in settle¬ 
ment of the $325,000 loan made. 

“payable to the District Title Insurance Company instead 
of to the Title Company and to us.” (Cf. Xew York Life’s 
instructions, p. — supra.) 

(e) Second trust note for $44,375 dated Oct. 24, 1929, to 
order of John H. Holmead. 

(/) Second Deed of Trust dated Oct. 24, 1929, ^o secure 
the $44,375 note. 

I 

Anderson took (/>), (c), (<7), (c), and (/) to Abner-Drury 
which duly executed (/>), (c), ( d ), (e) and (/) and returned 
them to Anderson. ! 


On October 18, Hagner Co. sent (a), ( b ), (c) and ( d) 
to Xew York Life for approval; and delivered (e) and (/) 
to the Title Co. to hold pending the final closing. 

Said preliminary report on title contained, amoiig other 
things, the following: 

“The above described property is subject to tjie Deed 
of Trust below noted and to unpaid taxes and assessments 
and unrecorded tax sales, if any, as to which the Collector 
of Taxes for the District of Columbia will certify. 
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Trust. 


Dated January 30, 1928. Recorded January 31, 1928. 
David L. Stern et ux., Marie Ellen, 

to 


Luther A. Swartzell, Edmund D. Rlieeni. 

Same land as in next above and fixtures,, together with 
the possession and right of possession of said premises 
unto the said party hereto the second part, the survivor of 
him. 

160 To secure John H. Holmead, $375,000.00, money 
loaned, 505 notes of even date, numbered 1 to 505 
respectively, with interest thereon, payable, semi-annually, 
at the rate of 1 6ft per annum until paid, subject, however, 
to a certain covenant concerning quarterly payments of 
interest herein set forth, said notes being in and for the 
following amounts, to wit, notes Xos. 1 to 300 inclusive for 
$1,000.00 each, notes Xos. 301 to 400 inclusive for $500.00 
each, notes Xos. 401 to 425 inclusive for $400.00 each, notes 
Xos. 426 to 445 for $300.00 each, notes Xos. 446 to 465 
inclusive for $250.00 each, and notes Xos. 466 to 505 inclu¬ 
sive for $100.00 each, all of said notes payable three years 
after date.” 


10. On October 24, Xew York Life returned to Hagner 
(V). the Deed of Trust (c), to be recorded, saying: 

“I enclose executed mortgage or trust deed to be filed 
for record. 

Please do not request the check until the mortgage or 
trust deed to this Company has been recorded and not until 
you are sure that all outstanding liens can be satisfied of 
record immediately upon receipt of this Company's check. 
In no event are the proceeds of the check to be held by you 
or deposited in a bank to discharge a lien at some future 
date. 

Your searches should be continued down to the time of 
disbursing the proceeds of this Company’s check, and if 
for any reason the existing liens cannot be immediately 



129 


M. E. SIMPSON ET AL. VS. D. L. STERN ET AL. 

discharged of record or any matter exists which would 
prevent our mortgage or trust deed becoming|a first lien 
or charge, the check should be returned to this opiee. When¬ 
ever the situation is cleared so that our mortgage or trust 
deed can be made a first lien or charge, upon receipt of 
telegraphic advice to that effect, we will forward you an¬ 
other check. 

Verv trulv vours, 

HARRY IT. BOTT0ME, 

General Counsel.” 

11. On October 28, Anderson (of Hagncr Oo.) called on 
Swartzell (V). and (1) obtained from it the data as to the 
amount of interest Abner-Drury was to pay, up to the dates 
from which the two notes ($325,000 and $44,375! were re¬ 
spectively to begin bearing interest, and (2) notified Swart¬ 
zell Oo. of the amount of Hagner Co.’s commission, 
161 charges and expenses for the refinancing,) which by 
Swartzell Co/s letter of September (p. —j supra) 6, 
Swartzell Co. was to pay. j 

Anderson then took that data to Mr. Hill of the| Title Co., 
who thereupon in Anderson’s presence and upoii informa¬ 
tion furnished by him prepared two settlement sheets, dated 
in advance as of October 31, 1929, to-wit: 

(A) For Abner-Drury; showing (1) the $325,000 it was 
to receive from Xew York Life, (2) the $325,OfJO it was 
to pay to Swartzell Co., (3) $5,754.17 interest land $42(5 
insurance (aggregating $6,180.17) Abner-Drury wfis to pay. 

(B) For Swartzell Co.; showing (1) $330,7541.17 to be 
paid in cash by Abner-Drury to Swartzell Co., i. e., $325,- 
000 jdus $5,754.17 interest, (2) $6,281.25 commission, ap¬ 
praiser's fee, title* examination, and other refinancing ex¬ 
penses to be paid by Swartzell Co., (3) net balance of 
$324,472.92 to be paid in cash to Swartzell Co.,j and (4) 
the second trust note of $44,375 to be received bv Swartzell 
Co. 

The Title Co. gave (A) and (B) to Anderson to obtain 
the approval of the interested parties. 

Anderson took (A) to Abner-Drury and left it there for 
its approval; which was promptly given by Abner-Drury 

9—6030a 
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sending its check for $6,180.17 to the Title Co. to pay the 
interest Abner-Drury would owe to Swartzell Co. on the 
closing. 

Anderson took (B) to Swartzell Co. and left it there for 
its verification and approval. 

Hagnor Co. also prepared on one of its regular printed 
forms of release: 

(C) A release from Luther A. Swartzell and Ldmund 1). 
Rheem, Trustees, to Abner-Drury of the Stern ($375,000) 
Deed of Trust. 


1(52 


This form of release was sent to the office of Swart¬ 
zell Co. 1 The typewritten words in the release 


4 ‘tho Notes representing said indebtedness (numbered 1 
to f)0f), inclusive) having been exhibited to the Trustees, 
marked ‘Laid and CancelledV’ 


wen* stricken out by running a ruled red line through them, 
which elimination was not done by the typist in Ilagner 
Co.'s office, but was done at some time after it had been 
delivered to Swartzell Co. for execution.* Tin* “lining 
out" in red ink of those words was done by someone in, 
or connected with, Swartzell Co. 

The two statements of account (A) and (B) and the 
release (C) of the $375,000 Stern Deed of Trust are as 
follows: 


“The District Title Insurance Co., The Lawyers Title In¬ 
surance Co., The Washington Title Insurance Co., 1413 
Lye Street X. W., Washington, D. C. 

Oct. 31st, 1929. 

Abner-Drury Company in Account with The District Title 
Insurance Co., The Lawyers Title Insurance Co., The 
Washington Title Insurance Co., Settlement Agents, in 
the Matter of Loan on Lot 24 in Square 1972. 


F(x>tnotr: * The testimony is not perfectly clear whether the proposed 
release of the .*M7.".<hm> Deed of Trust was delivered by Anderson (1» to 
Swartzell Co. (as Mr. Hill of the Title Co. testities) or (Li) to the Title 
Co., and by it sent to Swartzell Co. for execution (as Mr. Anderson tes- 
tilies). 
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Case No. 184,711. 


i 

These Companies do not assume responsibility for taxes 
or assessments except as reported on the tax pertificate. 

Correctness of information furnished these] Companies 
as to principal and interest on assumed trusts not guar¬ 
anteed. i 

I 

163 By Loan . I 325,000.00 

To Trust paid (partial pay¬ 
ment ) . 325,000.00 

To Int. on $325,000 fr. July 30, at 

6 c /c .*. 5,037.50 I 

Second Trust note of $44,375, being j 

exchanged for balance of 1st 
Trust.’ I 

To Int. on $50,000. fr. July 30 to | 

Oct. 24, at 6% * 716.67 | 

To Ins., $60,000, 3 yrs. 426.00 | 

Balance due to settle I 6,180.17 


716.67 

426.00 


331,180.17 $31,180.17” 

i 

I 

“The District Title Insurance Co., The Lawyers Title In¬ 
surance Co., The Washington Title Insurance Co., 1413 
Eye Street X. W., Washington, D. C. 

Oct. 31, 19*10. 19—. 

! 

Swart zell, Rlieem Ilensey Co., in Account with The Dis¬ 
trict Title Insurance —, The Lawyers Title Insurance 
Co., The Washington Title Insurance Co., Settlement 
Agents, in the Matter of Loan Lot 24, Square 1972. 

I 

Case No. 184,711. 

These Companies do not assume responsibility for taxes 
or assessments except as reported on the tax certlificate. 

Correctness of information furnished these comjpanies as 
to principal and interest on assumed trusts not guaranteed. 
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By amount of First Trust Payment. 325,000.00 

Interest on $325,000. fr. July 30, 29 

at 6% .*. . 5,037.50 

Int. on $50,000. fr. July 30th to Oct. 

24 at 6% ... 716.67 

By New 2nd Trust note of $44,375, 
dated Oct. 24, 1929. 

To Commission on Loan. 4,875.00 

“ Appraisement Fee. 325.00 

“ Photograph. 3.00 

44 Tax Certificate. 1.00 


164 


To Conveyancing Release 5.00 

44 Notary Fee 1.00 

44 Survey . 15.00 

To Mortgagee's Warranty Certifi¬ 
cate ..*. 890.00 

44 Mortgagee's Certificate 2nd 
Trust 60.00 

44 Preparing 2 Trusts 10.00 

44 Recording 4 4 4 4 7.90 

4 4 4 4 Release 1.10 

44 Notary Fee 44 1.00 

44 Settlement Fee. 86.25 


Amount to he paid for release of 
existing 1st Trust 


324,472.92 


i 


330,754.17 330,754.17 


44 Know all men by these presents that Luther A. Swart- 
zeil and Kdmund 1). Rheeni, Trustees under a certain Deed 
of Trust from David L. Stern and Marie Kllen Stern, his 
wife, dated January 30, 1926, and recorded in Liber 6106, 


folio 407, January 31, 
District of Columbia, 


1928, of the Land Records of the 
in consideration of One Dollar in 


hand paid by The Abner-Drury Company, the present own¬ 
ers of the hereinafter described property do hereby grant 
and release unto the said Abner-Drury Company, (a Dela¬ 
ware Corporation) the following described land and prem¬ 
ises, situate in the District of Columbia, and distinguished 
as Lot numbered Twenty-four (24) in Square numbered 
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Nineteen Hundred and Seventy-two (1972) in the 
165 subdivision of part of the tract of land known as 
“Fletchall’s chance” made by the Chew Chase Land 
Company of Montgomery County, Maryland, as per plat 
recorded in the Office of the Surveyor for the District of 
Columbia in Liber 86 at folio 18; an- fixtures, together with 
the possession and right of possession of said premises. 

To have and to hold the same, with the appurtenances, 
unto and to the use of the said Abner-Drury Company 
fully released and discharged from the effect ai^d operation 
of the said Deed of Trust, the debt secured thelrebv having 
been paid and satisfied, [the Notes representing said in¬ 
debtedness (numbered 1 to 505 inclusive) havi|ng been ex¬ 
hibited to the Trustees, marked ‘Paid and Cancelled’].* 
Witness their hands and seals this 31st day of October 
A. D. 1929. 


LUTHER A. SWARTZELL, i [seal.] 

T rustee. 

EDMUND D. RHEEM, [seIl.J 

Trustee.” 

Signed, sealed, and delivered in presence of— 

HENRY E. COOPER. I 


Reverse Side. 

“District of Columbia, To wit: 

i, Henry E. Cooper, a Notary Public in and for the Dis¬ 
trict of Columbia, do hereby certify that Luther A. Swart- 
zell and Edmund D. Rheein, parties to a certain J)eed bear¬ 


ing date on the 31st day of October, A. D. 1929, knd hereto 
annexed, personally appeared before me in saifl District, 
the said Luther A. Swartzell and Edmund D. Rheem being 
personally well known to me as the persons whd> executed 
the said Deed, and acknowledged the same to bet their act 
and deed. 

166 Given under my hand and seal this 31st day of 
October, A. D. 1929. 

HENRY E. COOPER, 

Notary Public, I). C. 


Deed of release. Luther A. Swartzell, Edpiund D. 

Rheem, trustees, to Abner-Drury Company. (Stamp:) 

_ i 

[* Matter enclosed in brackets stricken in copy.] 
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Recorder of Deeds, D. C., 10:11, Nov. 1, '*29. Received for 
Record on the 1 day of Xov., A. I)., 1929, at 10-11 o'clock 
A. M., and recorded in Liber Xo. 0390, at Folio 92, one of 
the Land Records of the District of Columbia and ex¬ 
amined bv-, Recorder. Randall II. Ilagner & Com- 

pany, Inc., 1321 Connecticut Avenue X. W., Washington, 
I). C. F. J. Frea, Inc., Printers." 

12. On October 29, 1929, at 10 A. M. the $323,000 Deed 
of Trust to Haulier and Bishop, Trustees for the Xew York 
Life, was duly record(»d: and Ilagner ('o. wired (confirmed 
by letter) to the Xew York Life requesting that check for 
the $323,000 loan to Abner-Drury be s(*nt so as to reach 
the Title ( o. on < )ctober 31. 

On October 29, 1929, (thirteen minutes later) at 10:13 
A. M. the $44,373 Second Deed of Trust to Swartzell and 
Rheom. Trustees, was duly recorded. 

On October 30. Xew York Life mailed from Xew York 
the $323,000 cheek, dated October 31. 1929, to tin* 
107 Title Co. payable to the latter's order (in conformity 
with Abner-Drury's written request of Oct. IS): and 
Xew York Life and Abner-Drury mutually agreed in writing 
that interest on tin* $323,000 loan to Abner-Drury would 
run from October 31, and not from the date (October IS) 
of the note (adjustment thereof to be made at the first in¬ 
terest period). 

13. On October 31, 1929, the Title Co. deposited in its 
own Washington Rank account the Xew York Life's $323,- 
000 check: and it then drew its own check for $324,472.92 
to the order of Swartzell Co. 

The Title Co. then gave to one Cooper (its pay-off clerk 
and notary public) the following papers: 

(1) Title Co.'s $324,472.92 check to order of Swartzell 
Co. (as set out In statement (B) previously left with Swart¬ 
zell Co.) 

(2) Abner-Drury's second trust note for $44,373 to order 
of John II. Holmead. 

with instructions to Cooper to deliver (1) and (2) to Swart¬ 
zell (’o. upon receipt from Swartzell Co. of a duly executed 
and acknowledged release by Luther A. Swartzell and Ed¬ 
mund I). Rlieem, Trustees, to Abner-Drury of the Stern 
$373,000 first and outstanding Deed of Trust, as fully indi- 
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rated on the Title Co.'s “pay-off'’ sheet given to Cooper as 
his guide (which release prepared by Hagner (jo. had been 
left at Swartzcll Co.’s office a few days before)|. 

Cooper then went to Swartzcll Co.’s office, obtained the 
release, and filled in the date October 31, 1929, |in pen and 
ink (having first checked the formal liber, folio; and prop¬ 
erty description from the “pay-off” sheet and found that 
the release was in proper form). Luther A. Swtartzell and 
Edmund I). Rheem as Trustees under the first fktcrn Deed 
of Trust for $375,000, then signed and acknowledged 
168 (before Cooper as Notary Public) the release of such 
$375,000 Deed of Trust to Abner-Drury (the then 
owner of the premises). Cooper witnessed the {signatures 
of both Swartzcll and Rheem as individual Trustees. 

Swartzcll Co. then procured Luther A. Swartzcll and Ed¬ 
mund D. Rheem, as such Trustees, (a) to so sign and ac¬ 
knowledge and (/>) to deliver to Swartzcll Co. the release 
of the $375,000 first Stern Deed of Trust. | 

Thereupon, simultaneously. Cooper delivered jto Swarf- 

zell Co. (1) the Title Co.’s‘.$324,472.92 check aild (2) the 

$44,375 second trust note (tlie two Deeds of Trust from 

Abner-Drury securing the $325,000 and $44,375 having been 

previously duly recorded on Oct. 20). In turn, Cooper 

received from Swartzcll Co., in exchange therefort, the duly 

executed release of the first Stern $375,000 Deed of Trust; 

which release Cooper took hack to the Title Co., which had 

it recorded at 10 A. M. on the next day, November 1, 1020. 

The foregoing were tlie only payments made to Swartzcll 

Co. or to anvone for the said release. I 

• 

The Title Co. then prepared its final Certificate and 
Warranty of Title, dated November 1, 1020, to |he effect 
that the title to the “Ponce de Leon” was in Abiler-Drury 
and that the $325,000 Deed of Trust to Hagner and Bishop, 
Trustees for the New York Life, was a first lien|thereon; 
and sent it to the New York Life. 

14. The Stern notes upon which the plaintiffs and inter¬ 
veners claim herein were of the serial numbers, in the 
amounts purchased from Swartzcll Co. on the dates, and 
for the considerations (whether cash or by reinvestment 
of the proceeds of other notes, or partly by cash aijid partly 
by re-investment), as follows: 
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Serial No. 

Amount 

137. 

$1 .(MM) 

131-135. 

5.(MM) 

194, 350. 

1.5(M) 

247. 

1 .(MM) 

93. 

1 .(MM) 


1 S3-186. 4.000 

351,450. 750 

243. 1.000 

331. 500 

341,502. 600 

307. 500 

139. 1.000 

325. 5(H) 

410. 4(H) 

66 85 . . 20.0(H) 

2-8,301 7.5(H) 

406 408 .... 1 .2(H) 

164,442. 1.3(H) 

101. l.(HH) 

4S2, 4S3. 2(H) 

323 . 500 

33 36 . 4.000 

40. 1.000 

170 

317. 5(H) 

86. S7. 321... 2.5(H) 

145,146.333. 2.5(H) 

216-218. 3. (MM) 

354 500 

208. 209. 352, 

503. 2.6(H) 

418. 400 

257.385. 1.5(H) 

389 . 500 

147. 1.000 

63. 1 .(KM) 

248-251,382. 4.5(H) 


478. KM) 

99. 1 .(MM) 

449. 250 


Name. 

Joseph S. or Martha L. 
Brittain. 

Rebecca Cook. 

Alice M. Clark. 

Charles Hanson Towne. . 
Mrs. Martha A. Seng- 
stak 


Emma Clark or Christo¬ 
pher Clark or survivor. 

Victor A. Ivowis. 

Elmer E. McMeen or A. 
Ralph McMeen. 

Porter I). Haskell. 

William Forbes Churchill 
Philip R. 1 lough. 

Bertha V. Hcbb . 

Walter WvckofT. 

Nellv M. Brock . 


Potomac Insurance Co.. 
Lincoln Assurance Co.. . 
Mrs. Nannie P. Wheeler 
Mrs. NannieJ. McKnight 
Mrs. Annie (I. 'Frenis . 
Mrs. Nora B. Canlner. 
Mrs. Annie (\ Heck . . . . 
Mrs. Agnes B. Wise 
Miss Helen A. Young. . 


(I wee M. Y erger. 

Mabel L. I^eot. 

Eli/a B. Buckingham 
Mary G. McLaughlin. . . 
Jackson L. Cole. 

Caroline Mytinger. 

Alice L. Adams. 


Jennis M. Tower 
Louis P. Darrow 


Sadie R. Akers. 

Anna V. Bowsher. 


John C. Maynard 
Belle Blackley . . . 


Date of. 

Consideration. 

3/ 2/28 

Cash 

2/24/28 

Cash 

3/14/28 

Howar notes 

4/21/28 

Cash 

2/20/28 

Cash $985 plus 
a 11 o w a n c e 
1 z /c 21 d d i - 
tional interest 
for three 
years. 

3/14/28 

Howar notes 

3 22/28 

Cash 

4/12 28 

Sehladt Note 

2 25 28 

Shaffer note 

8 8 29 

Cash 

2 14 28 

Wardman and 
Bones note 

3 2 28 

Cash 

3 21 28 

(ash 

2/27 28 

Haw lev note 
$200. C a s h 
$200. 

2 14 28 

Cash 

2 1 28 

Cash 

2 16 28 

Cash 

3 14 28 

Howar notes 

2 20 28 

Cash 

2 20 28 

Cash 

2 20 28 

Hawlev note 

2 14 28 

Cash 

2 14 28 

M iscellaneous 


notes 


5 21/29 

Wardman a n d 
Bones note 

2 14/28 

Cash 

3 14 28 

Howar notes 

3 30 28 

Lawrence notes 

3 27 28 

Miller note 

3/23 28 

M iscella neous 
notes 

3/14 28 

$1(M) cash and 
$300 miscel¬ 
laneous notes 

5/ 1 28 

Smith notes 

5/ 5- 28 

Cash 

8 9 29 


2/11/2S 

Cash 

4/ 5/28 

Graver note 
$ 4 0 0 0 , 
O’Neill note 
$500 

2/16/28 

Cash 

2/18/28 

Cash 

3/21/28 

44 
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Serial Xo. 

Amount. 

Name. 

Date of. 

65. 

1,000 

Theo. M. Chase. 

2/20/28 

446. 

250 

Annie Finnegan. 

2/14/28 

37S. 

500 

Goldia F. Anderson. 

4/17/28 

191. 

1 .000 

Bessie (). Sensner. 

3/17/28 

16-20. 

5. (MX) 

Thomas E. Orr. 

2/14/28 

403. 426_ 

7(M) 

U 44 i% 

2/14/28 

23, 24. 

2.000 

Minnie E. Simpson. 

2/14/28 

269-272. 

4.0(H) 

Stephania Marx Curtis.. 

5/18/28 

265-268. 

4. (MX) 

Charles William Curtis.. 

5/18/28 

261-262, 3SS 

2.5(X) 

Bessie (’. Harper. 

5/10/28 

440. 

171 

300 

Frederic H. or Minnie B. 
Powell. 

3/ 3/28 

439. 

300 

Frederic H. or Minnie B. 
Powell. 

2/29/28 

41. 309. 

1.500 

Amelia M. AUvn. 

2/ 7/28 

179 182. 

4. (XX) 

John 1). Vorhis. 

3/13/28 

88 (M). 

3. (XX) 

Randolph Ivoigh. 

2/14/28 

158. 

l.(XX) 

Mary Stuart Hardesty.. 

3/14/28 

At the 

time, on 

October 31, 1929, 

when (< 


Consideration. 


iinson notes 


linson notes 
Stern and Tom¬ 
linson notes 


'Cash 


’ash 

’ash 


i Luther A. 

Swartzell and Edmund I). Rheem, as trustees executed and 
acknowledged tli<* release of the Stern $375,000 Deed of 


Trust and (h) Swartzell Co. delivered the rel^ 
Title Co., the entire issue of $375,000 notes w« 


'ase to the 
‘re unpaid, 


and Swartzell Co. held in its own possession for collection 
and safe keeping such notes of the face value of $08,300 
secured hv the Stern Deed of Trust, of which Swartzell 
Co. itself owned $4,000. and against the balaiuje of which 
it had issued to the owners receipts of tlie following form: 


“$-. 


727 15th Street X 
Washington, I). C.,- 


Received of - 
note- drawn by 
dated-, - 


W„ 

—, 192-. 

for collection and safekeeping — 
-, numbered —, aggregating $—, 


secured bv first deed of Trust on Lot 


* • i 

-, Square —, bearing interest at the rate of —C 

SWARTZELL, RHEEM & III 
CO„ 

Bv- 


A . 

CXSEY, 


> y 


Such receipts were held by plaintiffs and interveners for 
$32,050 principal face value of notes so held by Swartzell 
Co. for plaintiffs and interveners bearing the following 
serial numbers: 33-30, 40, 317, 80, 87, 321, 145,] 146, 333, 
216-218, 354, 208, 209, 352, 503, 446, 16-20, 403, 426, 269-272, 
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205-268, 440, 439, 309 and 41. The plaintiffs and inter- 
veners who hold such safekeeping receipts are the per¬ 
sons named as purchasers thereof in the foregoing 

172 schedule. Said notes (a) for which said receipts are 
held by plaintiffs and interveners, are now in the 

custody of the trustees in bankruptcy of Swartzell Co.: (b) 
were in the possession of said bankrupt corporation on 
October 31, 1929. and also at tin* time of its adjudication: 
(e) on or prior to October 31, 1929, had issued in respect 
thereof by Swartzell Co. receipts in the form hereinbefore 
set out in this finding in the names of the respective owners 
thereof: and (d) are now in the custody of the said trustees, 
duly endorsed in blank or to said plaintiffs and interveners, 
respectively, bearing no physical evidence thereon of any 
payments to and including- July 30, 1930. 

The plaintiffs and interveners who are named as pur¬ 
chasers of the other notes enumerated in tin* foregoing 
schedule were on October 31, 1929, and now an* the owners 
and holders thereof with tin* variations following: 

With respect to note Xo. 107. tin* same is now owned and 
hold by plaintiff Martha L. Brittain, solely; notes Xos. ISO 
to ISO are now owned and hold by intervener. Christopher 

Clarke, sololv; note Xo. 331 is now owned and held bv in- 
• • 

tervener. Mary E. Howe: notes Xos. 341 and 502 are now 
owned and hold by intervener, Riggs Xational Bank, trus¬ 
tee under the will of William Forbes Churchill, deceased. 

Eunice Watson, intervener, has been paid in full by 
Swartzell Co. and her account closed. Swartzell Co. owned 
$4,000 face value of such notes in its own right. 

Swartzell Co. Xovember 1, 1929, credited on its “David 
L. Stern’* ledger card (on which the accounts with the 
owner of the Ponce de Leon concerning the $375,000 loan 
were ledgerized, despite the purchase of that property by 
Abner-Drury) the sum of $324,472.92 received as aforesaid 
from the District Title Co., which ledger account prior to 
said credit was in a state of balance. On December 

173 10, 1929, Swartzell Co. credited on said card the 

atoresaid second trust made bv Abner-Drurv Co. in 

• • 

the amount of $44.3<.>; and on tin* same day, December 10, 
1929, debited against said account the amount of the prin¬ 
cipal of the $375,000 trust, that is, the entire sum of 
$375,000, creating a deficit in said account, that is, an excess 
of debits over credits. On said day, December 10, 1929, 
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Swartzell Co. credited said amount of $375,000 to 1 lie ac¬ 
counts of the respective Stern noteholders, crediting to each 
noteholder the full principal amount of his, her lor its hold¬ 
ing of Stern notes. 

The plaintiffs and interveners (with tlie exception of the 
plaintiff Eunice Watson and her account, which exception 
applies to the remaining findings in this paragraph con¬ 
tained) were not advised by Swartzell Co. of the! placing of 
these credits to their accounts, and no part thereof lias 
been paid to the plaintiffs and interveners or any of them. 
The Swartzell Co. paid to the plaintiffs and interveners 
interest on the Stern, notes held by plaintiffs and inter¬ 
veners, including those held by said Swartzell Co. in safe 
keeping, on January 30, 1930, and July 30. 1930, by the 
chocks of the Swartzell Co. sent to plaintiffs jmd inter¬ 
veners with memoranda of transmittal stating that said 
paymonls wore of interest due on said Stern notes. All 
prior interest had been duly paid. 

Swartzell Co. carefully kept secret the names of its cus¬ 
tomers to whom it had sold the $373,000 notes secured bv 
the Stern Deed of Trust, and there was no way by which the 
New York Life* or its agents could ascertain who owned or 
held such notes or any of them. Xo inquiry whatever was 
made by Abrams or Anderson or anyone on behalf of Hag- 
ner Co. or of the Title Company or of the Xew York Life 
as to whether any of said notes had been paid ‘or as to 

whether t Ik* Swartzell Co. held anv of them. 

* 

15. Xone of the plaintiffs or interveners excepting 
174 intervener Eunice Watson, received or was credited 
with the one per cent bonus provided in said notes 
and said Stern deed of trust to he paid in the event of pre¬ 
payment of the notes. In practice, Swartzell Co. never did 
credit a noteholder with the one per cent bonus orlpre-pay¬ 
ment of a Deed of Trust until a final adjustment at the time 
of reinvestment. 

Id. At the time (a) that Xew York Life paid tin* $325,000 
to Abner-Drurv and the Title Co. delivered to $wartzell 
Co. the $324,472.92 and the $44,375 second trust i(ote, and 
( b) that the executed release of the $375,000 Stern! Deed of 
Trust was delivered to the Title Co.— 

(1) Xeither the Xew York Life, ITagner Co., Ttitle Co., 
Mrs. Stitt or any of their agents, attorneys, offieerls or em¬ 
ployees, knew or had any reasonable ground for knowing] 


"■MOM* 
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that the $375,000 Stern notes were unpaid either in whole 
or in part. 

(2) Swartzell Co., Luther A. Swartzell and Edmund P. 
Rheem knew that tlie $375,000 Stern notes had not been in 
fact paid in full and or with interest or the one per cent 
bonus for prepayment: but they all represented to the 
Xew York Life and to the Title Co. that the $375,000 notes 
secured by the Stern Deed of Trust had been fully paid and 
satisfied. 

(3) The Xew York Life did not know or have any means 
of knowing, who owned or held any of the notes secured by 
the $375,000 Stern Deed of Trust. 

(4) The Xew York Life took every reasonable precau¬ 
tion that could have been expected of a prudent person or 
corporation, before 1 advancing its money to Abner-Drurv. 
The Xew York Life had no knowledge of any irregularity in 
the release executed by Swartzell and Rheem as trustees. 

The Xew York Life committed no fraud and was guiltv of 

no negligence. 

175 (5) Abner-Drurv was guiltv of no fraud. 

17. Ilagner Co. and the District Title Insurance 
Co. were the agents of the Xew York Life in connection 
with (<7) the Xew York Life's loan of $325*000 to Abner- 
Drurv, and ( b) the Deed of Trust to secure the same. 

IS. Prior to Xovember 1st, 1020, Xellie B. Stitt was the 

owner of a note for $SO,000, secured bv a third trust on an 

apartment house located at 13th and I Streets, X. W. Of 

the indebtedness evidenced bv the above note, $52,000 re- 

mained unpaid in Xovember, 1020. Shortly after the first 

of Xovember, 1020, Edmund 1). Rheem, of the Swartzell 

Co., in a conversation with George Edward Altemus, the 

son of Xellie BjStitt, stated that the Swartzell Co. had a deal 

on for the sale or transfer of the apartment house on which 

the aforesaid note owned by Mrs. Stitt was secured, and 

that, in order to consummate the deal, it was necessary to 

secure the release of the trust securing her note. Rheem then 

asked whether Mrs. Stitt would be willing to sell the note to 

the Swartzell Co., taking cash for the difference between the 

unpaid balance of the note held by her and a note of the 

Abner-Drurv Co., secured bv a second trust on the Ponce 

de Leon Apartments. After inspecting the Ponce de Leon 

and checking the vacancies, and rent schedules, as well as 

the taxes on said property, the witness Altemus again 

talked with Rheem, who said thev would like to buv the 

7 * » 


141 


M. E. SIMPSON ET AL. VS. D. L. STERN ET ^L. 

note hold by Mrs. Stitt. The proposition was satisfactory 
to Mrs. Stitt and the witness informed Rheein that she 
would make the deal on the basis originally 1 proposed. 
Rheein agreed to furnish a certificate of title, wljiich he did, 
showing the Ponce de Leon subject only to a j first trust 
of $‘>*25,000 held by tlie New York Life Insurance Co., and 
a second trust of $4,275, held bv Swartzell Co. On the 14th 
or 15th of November, 1029, the transaction whs consum¬ 
mated in the office of Swartzell Co. by tljie delivery 
176 to Rheein of the note held by Mrs. Stitt ajul secured 
on the I Street property, Rheein in turn delivering 
to Altemus a check for $7,669 and the second trukt note for 


$44,375 secured by second deed of trust on the| Ponce de 
Leon. Since the receipt of the note by Mrs. Sjtitt, there 
has been paid on account thereof $10,343.77. Rlheem also 
delivered to Altemus the deed of trust securing the note 
for $44,575 on the Ponce de Leon. Mrs. Stitt was absent 
from the District of Columbia at the time the negotiations 
for the exchange of the second trust note securjed on the 
Ponce de Leon were conducted and knew nothing about 
the transaction other than what was told her bv Altemus. 
The latter knew nothing whatever about the release of the 
original first trust on tin* property for $375,000 and there 
was nothing said during those negotiations with respect 
to the release of the original trust. Altemus relied, in 
carrying through the exchange, upon the certificate of title 
furnished by Rheein and upon his own judgment as to the 
building itself. The handling of the transaction was com¬ 
mitted to him bv his mother, Mrs. Stitt. 

19. Swartzell Co. was adjudged bankrupt in thejSupreme 

Court of the District of Columbia on January 26, 1931, and 

Ilenrv P. Blair, Julius 1. Pevser and Michael M. Dovle were 
% • * 

elected trustees in bankruptev and qualified as such March 
17,1921. ’ I 

20. David L. Stern from the date of the sale of the Ponce 
de Leon to Abner-Prury had no knowledge of or part in 
the subsequent transaction in connection with the refinanc¬ 
ing of the Ponce de Loon Apartment and no payments were 

ever made bv him thereafter on account of anv noltes. He 
• • 

had no part in the selection of the trustees under|deed of 
trust. 

DANIEL W. O’DONOGHUlp, 

Justice. 
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II. Conclusions of Law. 


1. The New York Life is affected with (1) notice of the 
terms of the Stern $375,000 Deed of Trust and of the terms 
of tin* notes secured thereby, and (2) any notice which Hau¬ 
lier Co., the Title (V). and or any of their respective officers, 
agents, attorneys or employees may have had as to the non¬ 
payment or intended non-payment of the $375,000 notes 
under tin* Stern Deed of Trust on October 31, 1020, when 
the release thereof was delivered to the Title Co. 

2. By the terms of the Stern Deed of Trust to Luther A. 
Swartzell and Edmund D. Kheem as Trustees— 

(a) The notes were payable at the office of and to Swart¬ 
zell (V). in Washington, D. C., and Swartzell Co. was agent 
of the holders of tin* said notes. 

(b) Luther A. Swartzell and Edmund D. Rheem, as trus¬ 
tees were authorized to execute and deliver a release of the 
Stern Deed of Trust, without the presentation and can¬ 
cellation of the notes, or anv of them, secured thereby; and 

• • 

the duty was imposed upon the said trustees to determine 
whether the conditions of the Deed of Trust relative to, 
and authorizing, such release had been performed: and 
their determination of that fact (whether true, or false, in 
the absence of any actual or constructive notice to the 
contrary to persons dealing with the trustees) was final 
and conclusive. 

3. The receipt by Swartzell Co. of the check for $324,- 
472.02 operated as a full payment of tin* $(>8,300 notes held 
by Swartzell Co. for collection. 

4. There was no duty in law imposed upon Xew York 

Life (or upon Haulier Co. or the Title Co.), Mrs. Stitt or 

Abner-Drurv, i to ascertain whether or how manv of the 
• • 

$375,000 notesi were owned bv Swartzell Co. or held bv it 

• * 

for others. 

17S a. There was no notice of any facts or circum¬ 
stances isufticient to put Xew York Life (or Hagner 
Co. or the Title Co.), Mrs. Stitt or Abner-Drurv on in¬ 
quiry or notice (1) that Swartzell Co., Luther A. Swartzell 
and Edmund I). Rheem, or any of them, had released or 
were about to release the $375,000 Stern Deed of Trust 
without compliance with all or any of the terms of that 
Deed of Trust authorizing such release, or (2) that Swart¬ 
zell Co. would not pay off the note holders, or (3) that the 
trustees would release the Deed of Trust in fraud of the 
rights of the noteholders. 
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f>. Swartzell Co. (as a banking corporation 1 ) contracted 
with Abner-Drury (a) that Swartzell Co. would accept, and 
Abner-Drury would give to it, $325,000 cash and Abner- 
Drury "s $44,375 second trust note on the “Pon|ce de Leon” 
at iV/t for three years endorsed personally ^)y Peter A. 
Drury, in satisfaction of the outstanding $31(5,000 Stern 
!)(»(*(! of Trust, on the terms embodied in the (correspond¬ 
ence of September 5-0, 9 and 14, 1929; (b) that in return 
for (a) Swartzell Co. would deliver to Abner-Drurv a 
proper release of the Stern $375,000 first Deejd of Trust. 
Abner-Drury fully performed its obligation umjler the con¬ 
tract, and Swartzell Co. performed its obligation there¬ 
under to Abner-Drury. 

7. The original deed of trust had vested in Swartzell and 
Klieem as' trustees the legal title to the land, and while 
tlx* release of the land before payment of the notes was a 
breach of trust, such release would protect the New York 
Life as an innocent subsequent mortgagee. 

8. The New York Life and Mrs. Stitt are bona t(ide holders 
for value without notice of the $325,000 and $44,375 notes, 
respectively, secured by the First and Second Deeds of 
Trust, dated October 18 and October 24, 1929. I 

1). The equity of the New York Life being at least equal 
to that of the plaintiffs, the legal title held for the New 
York Life must prevail and it is entitled to priority. 
179 10. As between the New York Life and the plain¬ 

tiffs and interveners, holders of the notes secured by 
the Stern Deed of Trust, any loss caused by the default of the 
trustees thereof must fall on such noteholders, who made 
such default possible by taking notes secured by a deed of 
trust of which Swartzell and Klieem were trustees. 

11. All of the Bills and intervening petitions ljerein (a) 
shall be dismissed as to the New York Life, Abner-Drury, 
Mrs. Stitt, Swartzell Co., and the Trustees in Bankruptcy 
of Swartzell Co., and (b) shall be dismissed as to David L. 
Stern, but without prejudice to the rights of aijv of the 
plaintiffs or interveners as to any cause of action (they may 
have at law against Mr. Stern, and without prejudice to 
Mr. Stern to assert any defense, legal or equitable, which 
he may have to such suit at law. 

DANIEL W. O’DONOGHUjE, 

Justice. 
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Final Decree. 


Filed March *21, 1933. 


These consolidated causes came on for final hearing and 
the testimony having been heard, and the cause having been 
argued by counsel, and the Court being advised, now in 
accordance with the requirement of Rule 70Vi* of the Rules 
of Practice of Courts of Equity, the Court files herein its 
Findings of Fact and its separate Conclusions of Law 
thereon, which are now ordered to he and hereby are filed 
and entered of record herein; and pursuant thereto is now 
this 21st day of March, 1933, 

Adjudged, ordered, and decreed that each of the hills of 
complaint in this consolidated cause and each of the inter¬ 
vening petitions herein except the intervening petition of 
Xellie P>. Stitt and the intervening petition of IT. L. 
Rust, Jr., and Robert P>. Hardison, substituted trustees, be, 

and the same are lierebv, dismissed as to each and everv 

• • 

defendant to each of said Li 11 s of complaint and as to the 

interveners, Xellie P>. Stitt, and II. I,. Rust, Jr., and Robert 

B. Hardison, trustees, provided that said dismissal as to 

the defendant David L. Stern shall be without prejudice to 

the rights of any of the plaintiffs or interveners in this 

consolidated cause as to anv cause* of action which thev or 

• % 

any of them may have at law against David L. Stern, and 
without prejudice to David L. Stern to assert any defense, 
legal or equitable, which he may have to such suit at law; 
and it is further 

Adjudged, ordered, and decreed that A. Britton Browne 
and Joseph A. Rafferty, receivers of the Ponce de 
1S1 Leon Apartment house property, heretofore ap¬ 
pointed in tin* suit of Charles William Curtis, et al., 
v. Abner-Drury Company, Equity Xo. 7)2,901, being one of 
the above entitled consolidated causes, be, and thev are 
hereby, directed to deliver possession of the Ponce de Leon 
Apartment house property to the defendant Abner-Drury 
Company on April 1, 1933, and to file their final account 
in this Court as soon as may be reasonably practicable, 
and that said receivers are further directed after payment 
of necessary costs and expenses of said receivership to 
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I 

apply any and all funds in their hands to the payment of 
overdue interest on the note for $325,000 held by defend¬ 
ant New York Life Insurance Company and secured by first 
deed of trust on the Ponce de Leon property and to the 
payment of interest on such overdue interest at six per 
centum per annum, and if said receivers after making such 
pavments have anv further funds in their hands, thev are 

• • • j • 

directed to apply to this Court for further ijnstructions; 
and it is further I 

Adjudged, ordered, and decreed that Paul lp. Lesh and 
Ralph 1). Quinter, heretofore appointed receivers in the 
above entitled consolidated causes to file and p|rove claims 
in the bankruptcy cause of Swartzell, Rheem <^nd Hensev 
Company, be, and they are hereby, continued las such re¬ 
ceivers, pending the further order of this Court; and it is 
further 

Adjudged, ordered, and decreed that the defendants and 
the intervening petitioners Nellie B. Stitt Jmd IT. L. 
Rust, .Tr., and Robert B. Hardison, substituted trustees, re¬ 
cover their respective costs herein against the seyeral plain¬ 
tiffs and the other intervening petitioners and that they 
mav have execution for the same. | 

DANIEL W. O’DONOGHUE, 

Justice. 

1S2 From the foregoing decree, except tl|ie portion 
thereof continuing Paul E. Lesh and Ralph I). Quin¬ 
ter as receivers to tilt* and prove claims in the bankruptcy 
cast* of Swartzell, Rheem & Hensev Company, It lie plain- 


L. Rust, 
3 V. Stitt, 


tiffs and interveners, except the interveners, H 
Jr. and Robert P>. Hardison, Trustees, and Nelli 
in open court note an appeal to the Court of Appeals and 
tin* undertaking for costs on appeal is fixed at One Hun¬ 
dred Dollars ($100.) or in lieu thereof a cash deposit of 
Fiftv Dollars ($50.) with the Clerk. 

DANIEL W. O’DONOGHl E, 

J ust ice. 

Memoranda. [ 

April 11, 1933.—$50 deposited by Woody Weaver for 
Plaintiffs in lieu of bond on appeal. 

Time to file Statement of Evidence extended th May 5, 

i 

1933. ! 


10—6030a 
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Mav 5,1933.—Time to file Statement of Evidence further 
extended to and including May 19, 1933. 

May 19, 1933.—Statement of Evidence filed. 

183 Assignment of Errors on Appeal. 

Filed June 15, 1933. 

****** # 


Come now the plaintiffs and the plaintiff interveners in 
the above entitled consolidated causes and for assignment 
of errors on appeal state that the Court erred in the fol¬ 
lowing respects and particulars: 

1 . The Court erred in finding that Swartzell, Rheem & 
Hensey Company procured Luther A. Swartzell and Ed¬ 
mund I). Rheem, as Trustees, to sign, acknowledge and 
deliver to Swartzell, Rheem & Hensey Company the re¬ 
lease of the $375,000 Stern deed of trust. 


2 . The Court erred in finding that at the time of the 
release of the Stern deed of trust the New York Life In¬ 
surance Company did not know and had no reasonable 
ground for knowing that the $375,000 Stern notes were 
unpaid either in whole or in part. 

3. The Court erred in finding that Swartzell, Rheem & 
Hensey Company, Luther A. Swartzell and Edmund 1). 
Rheem represented to the Xew York Life Insurance Com¬ 
pany that the $375,000 Stern notes secured by the Stern 
deed of trust had been paid. 

4. The Court erred in finding that the Xew York Life 
Insurance Company was free of negligence in accepting 
a release of the $375,000 Stern trust without seeing to it 
that the release provisions of the deed of trust had been 
complied with. 

5. The Court erred in finding that the Xew York Life 
Insurance Company had no knowledge of any iregularity 

in the release of the $375,000 Stern deed of trust. 
184 6. The Court erred in holding that the Trustees 

under the $375,000 Stern deed of trust had authority 
to give a release of said trust before the maturitv of the 
notes secured thereby without a full prepayment of the 
principal of said notes together with the accrued and bonus 
interest thereon, which would be valid in the hands of anv 
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person who knew or had reason to know that such full 
prepayment had not been made. 

7. The Court erred in holding that the receipt by Swart- 
zell, Klieem & Hensev Company of a sum less tjhan the full 
amount due on the outstanding $375,000 Stern notes could 
operate as a payment of any of said notes not Owned by it. 

8 . The Court erred in holding that the Newt York Life 

Insurance Company was under no duty to ascertain whether 
or how many of the $375,000 Stern notes were owned by 
Swartzell, Klieem & Hensev Company or held by it for 
others. i 

0 . The Court erred in holding that the New York Life 
Insurance Company had no notice of any facts or circum¬ 
stances sufficient to put it upon notice or inquiry that the 
Trustees under the $375,000 Stern deed of tnjst had re¬ 
leased or were about to release said deed of trijist without 
compliance with the terms of said deed of trust authorizing 
a release. 

10 . The Court erred in holding that the New York Life 

Insurance Company was entitled to be protected as an 
innocent subsequent mortgagee. j 

11 . The Court erred in holding that the New jYork Life 
Insurance Company is a bona fide holder for value without 
notice of the $325,000 Abner-Drury Company notes secured 
l>v tlie deed of trust dated October 18, 1929. 

12. The Court erred in holding that the| equity of 
185 the New York Life Insurance Company its at least 
equal to that of the plaintiffs and is entitled to pri¬ 
ority. I 

13. The Court erred in holding that as betweeij the New 
York Life Insurance Company and the plaintiffs <|nd plain¬ 
tiff interveners, holders of the notes secured bv the Stern 
deed of trust, anv loss caused bv the misfeasance of the 
Trustees must fall on such noteholders. 

14. The Court erred in holding that it was wiithin the 

° I 

power and authority of Swartzell, Klieem & Hensev Com¬ 
pany to accept in payment of the notes secured by the 
Stern deed of trust less than the full amount of s^id notes 
and that it was within the power and authority of the Trus¬ 
tees to make a release upon such lesser payment. 

15. The Court erred in holding that it was in any wise 
material that the New York Life Insurance Company did 
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not have notice that Swartzell, Rheem & Hensev Company 
intended to appropriate to its own use the money paid to 
it for the release of the Stern deed of trust. 

16. The Court erred in holding that the bills of complaint 
and the intervening petitions of plaintiff interveners should 
be dismissed as to the New York Life Insurance Company, 
Abner-Drury Company and David L. Stern. 

17. The Court erred in failing to find that at the time of 
the release of the Stern deed of trust the Xew York Life 
Insurance Company knew, or had reason to know, that the 
$375,000 Stern notes were wholly unpaid. 

18. The Court erred in failing to find that the Xew York 
Life Insurance Company knew, or had reason to know, 
that the release of the Stern deed of trust was unauthor¬ 
ized. 

19. The Court erred in failing to find and hold that 
186 the Xew York Life Insurance Company, inasmuch 
as it was a party to the procurement of the release 
of the Stern deed of trust, was, in accepting said release, 
under a duty to ascertain at its peril that the Trustees were, 
in making said release, acting within the authority con¬ 
ferred on them by said deed of trust. 

20. The Court erred in failing to hold that the agency 
of Swartzell, Rheem & Hensev Company to receive pay¬ 
ment for the noteholders was limited by the express provi¬ 
sions of the Stern deed of trust, of which the Xew York 
Life Insurance Company had full notice. 

21. The Court erred in failing to hold that the Xew York 
Life Insurance i Company, by paying or causing to be paid 
to Swartzell, Rheem Hensev Company a sum less than 
that which Swartzell, Rheem & Hensev Company was au¬ 
thorized, as agent of the noteholders, to accept in payment 
of the notes, therebv constituted Swartzell, Rheem & lien- 
sey Company its, the Xew York Life Insurance Company’s, 
agent to use said sum in settling or attempting to settle 
with the noteholders. 

22. The Court erred in refusing to cancel the release of 
the $375,000 Stern deed of trust. 

23. The Court erred in refusing to reinstate the $375,000 
Stern deed of trust as a lien on the property involved herein 
superior to the lien of the deed of trust given to secure 
the Xew York Life Insurance Company. 

24. The Court erred in dismissing the bills of complaint 
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and the intervening petitions of the plaintiff) interveners 
herein. 

H. WINSHIP WHEATLEY, 

E. HILTON JACKSON, 

WM. E. RICHARDSON, 

PAUL E. LESH, 

DALE D. DRAIN, 

Attorneys for Plaintiffs 
and Plaintiff Interveners. 

u ! 

187 Received a copy of the foregoing Assignment of 
Errors on Appeal this fifteenth dav of June, 1933. 
COVINGTON, BURLING & RUBLEE, 

Attorneys for New York Life 
Insurance Coni pan y, 

ALVIN L. NEWMEYER, 

By D. G. BRESS, 

Attorney for David \j. Stern. 
JOSEPH A. RAFFERTY, 

Attorney for Abner-Drury Company. 

MILTON \Y. KING, 

7 ( 

Attorney for Randall II. Ilaqner , | Trustee. 
BRANDENBURG & BRANDENBURG, 
Attorneys for Arthur G. Bishop, Trustee. 
JOSEPH D. SULLIVAN, 

Attorney for Trustees in Bankruptcy of 
Swartzell , Rheem & Henscy Company. 
JOSEPH T. SHERIER, j 

Attorney for Nellie V. Stitt, II. L. Rust , Trustee, 
and Robert G. Hardison, Trustee. 

Memorandum. 

June 16, 1933.—Statement of Evidence submitted and 
signed (duplicate) tiled. 

Designation of Record. 

Filed Mav 20, 1933. j 

# # * * * * j * 

In preparing the transcript of record on appejil in the 
foregoing consolidated causes, the Clerk will please include 
the following: 

i 

188 In Equity No. 52441: 

1. Bill of Complaint tiled February 11, 1931. j 

2. Answer of defendant No. 1, tiled March 4, lflpl. 

3. Answer of defendant No. 6, tiled March 26, 1931. 
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4 . Answer of defendant Xo. 7, filed April 7, 1931. 

5. Answer of defendant Xo. 4, filed April 15, 1931. 
Answer of defendant Xo. 5, filed April 22, 1931. 
Decree pro confesso, April 24, 1931. 

Motion to consolidate with Equity Causes Xos. 52,901, 

52,911, and 52,913, filed June 12, 1931.* 


6 . 


8 . 


In Equity No. 52901: 

9. Hill of Complaint filed May 26, 1931. 

10 . Answer of defendant Xo. 6 filed June 1, 1931. 

11 . Answer of defendant Xo. 1 filed June 10, 1931. 

12. Answer of defendant Xo. 5 filed June 19, 1931. 

13. Answer of defendants Xos. 10, 11 and 12 filed June 
22, 131. 

14. Answer of defendant Xo. 4 filed June 25, 1931. 

15. Answer of defendant Xo. 8 filed August 26, 1931. 


In Equity No. 52911: 

16. Bill of Complaint, May 27, 1931. 

17. Answer of defendant Xo. 5 filed June 1, 1931. 

18. Answer of defendant Xo. 7 filed June 19, 1931. 

19. Answer of defendant Xo. 6 filed June 25, 1931. 

20. Answer of defendant Xo. 1 filed August 26, 1931. 


21 . 

oo 

1S9 

1931. 


Iu Equity ('ause No. 52912: 

Bill of Complaint, May 27, 1931. 

Answer of defendant Xo. 5 filed June 1. 1931. 

23. Answer of defendant Xo. 7 filed June 1!), 1931. 

24. Answer of defendant Xo. 6 filed June 25, 1931. 

25. Answer of defendant Xo. 1 filed August 26, 


Ei Consolidated Causes: 

26. Decree consolidating causes, June 26, 1931. 

27. Memoranda that sundry persons intervened as plain¬ 
tiffs and that answers were filed to each intervening peti¬ 
tion by defendant Xew York Life Insurance Company, said 
memorandum by the Clerk to include only the names of 
such interveners. 

28. Decree pro confesso as to defendants Xo. 3 and Xo. 
8 , Februarv 17, 1932. 

29. Answer of defendant Xo. 2, February 19, 1932. 
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30. Intervening petition of Nellie B. Stitt, starch 7, 1932. 

31. Intervening petition of H. L. Rust and Robert B. 
Hardison, March 7,1932. 

32. Objections of plaintiffs to proposed findings of fact, 

Marcli 21, 1933. | 

33. Objections of plaintiffs to findings of fact and con¬ 
clusions of law, March 21, 1933. | 

34. Findings of fact and conclusions of law, March 21, 

1933. | 

35. Final decree, with notation of appeal, Ma|rch 21, 1933. 

36. Memorandum of deposit for costs on appeal, April 

11,1933. 1 

37. Assignments of Error. 

38. Memoranda as to filing and orders with reference 
to statement of evidence. 

190 39. This designation of record. 

II. WINSHIP WHEATLEY 
E. HILTON JACKSON, 

WM. E. RICHARDSON, 

PAUL E. LESH, 

DALE D. DRAIN, ! 

Attorneys for Plaintiffs 
and Plaintiff Interveners. 

Service and copv acknowledged this 18th dav of Mav, 
1933. 

COVINGTON, BURLING & RUBLEE, j 

Attorneys for Xeir York Life Insurance Company. 

ALVIN L. XEWMYER, 

Bv DAVID G. BRESS, 

Attorney for David L. Stern. 

JOSEPH A. RAFFERTY, ! 

Attorney for Abner-Drury Company. 

MILTON \V. KING, j 

Attorney for Randall II. Hayner, Trustee. 

BRANDENBURG & BRANDENBURG, 

Attorneys for Arthur G. Bishop, Trusted. 

JOSEPH D. SULLIVAN, 

Attorney for Trustees in Bankruptcy 

of Swart sell, Rheetn <£ Hensey Co. 

JOSEPH T. SHP1RIER, 

Attorney for Xellie V. Stitt, 

•/ 

H. L. Rust, Trustee, and \ 

Robert G. Hardison, Trustee. I 
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191 Supreme Court of the District of Columbia. 


United States of America, 
District of Colum bia, ss: 


I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoin 
pages, numbered from 1 to 190, both inclusive, to be a tru 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in the consolidated causes numbered 52441, 
52901, 52911 and 52913 in Equity, wherein Minnie E. Simp¬ 
son et ah, are Plaintiffs and David L. Stern et al., are De¬ 
fendants, as the same remain upon the files and of record 
in said Court. 


In testimony whereof I hereunto subscribe mv name and 
% • 

affix the seal of said Court, at the City of Washington, in 
said District, this 26th day of July, 1933. 


[Seal Supreme Court of tlie District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk . 


192 June 16, 1933, submitted. 

DANIEL W. O’DONOGHUE, 

Justice. 

In the Supreme Court of the District of Columbia, Hold¬ 
ing an Equity Court. 

Equity. No. 52441. 

Minnie E. Simpson, Plaintiff, 

v. 

David L. Stern et al.. Defendants. 

Equity. No. 52901. 

Charles William Curtis et ah. Plaintiffs, 

v. 

Abner-Drury Company et ah, Defendants. 
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Equity. No. 52911. 

i 

Martha L. Brittain et al.. Plaintiffs, 


V. 


David L. Stern et al., Defendants. 

Equity. No. 52913. 

Louis P. Darrow et al., Plaintiffs, 

v. 

David L. Stern et al., Defendants. 

Statement of E vide nee. 

Be it remembered that at the trial of these consolidated 
causes before Mr. Justice O'Donoghue on March 7, 8, 9, 


, evidence 
ions taken 
s and al- 


10, 11, 14, 15 and 16, 1932, proceedings were hat 
was taken, rulings made by the Court, and except 
on behalf of plaintiffs and intervening plaint if 
lowed bv the Court as follows: 

* I 

Evidence was introduced establishing facts as! found b\ 
the Court in its Findings 1 to 12, inclusive. 


ss for the 
stitied on i* 

J\ 


p. 


& llensev 

•/ 

practice 
)odv had 


W. L. Trenholm Abrams, being called a witne 
defendant New York Life Insurance Company, tcl 
cross-examination: 

It was necessary to leave to Swartzell, Klieem 
Company, to pay off such noteholders as theii 
might find it necessary to pay off because no 
any knowledge, nor was it possible to obtain aitv knowl 
edge as to who actually held the notes. There!; was no 
record as to who held the notes, and the names of the 
noteholders were only available to Swartzell, Rlieem 
193 & Hensey Company. Naturally they would not have 

parted with those names. It was beyond the power 
of anv individual, I don’t care who he may be,I to have 
gotten from the Swartzell, Rlieem & Hensey Company in 
the transaction some of the people who they may Have sold 
some notes to. 
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Randall H. Hagner was called as a witness on behalf of 
plaintiffs and, being duly sworn, testified: 

He did not personally communicate with the District 
Title Company in regard to the settlement or give any in¬ 
structions personally in regard to the settlement, that the 
detail, the ordering and titles, etc., was done by Anderson. 
Briefly, here is the whole thing: That Abrams, who worked 
for our office, knew Mr. Rafferty and had done business 

through Mr. Raffertv with Drurv and, in some wav, he 
« • • • 

suggested the idea of re-financing the property and he 

thought it was fine and he came and told me. I went with 

him and looked at it and I told him that mv idea of the 

% 

right loan was $825,00th Then he went on to see who¬ 
ever was available to take care of that end of it. and it 
was finally agreed that they would take the $825,000 if 
it was approved. I sent a letter of presentation, which is 

a verv lengthv affair, and wrote these letters back and 
• » 

forth, two or three of them being bv McCarthv, one of the 

• • • 

men on the inside on the collecting end of the office: I wrote 
these letters add the letter of presentation. Then 1 stepped 
out. Then it goes on to Anderson to see the settlement of 
it. I p to the time of the transactions in October, 1929, 
the witness had never heard anything against the reputa¬ 
tion of Luther A. Swartzell or Edmund D. Rheem or the 
elder Swartzell or the elder Rheem. 

E. Roy Hill was called as a witness on behalf of plain¬ 
tiffs and, being duly sworn, testified that he is employed 
by the District 1 Title Insurance Company and is Assistant 
Treasurer in the settlement department and was so em¬ 
ployed in the months of September, October and 
194 November, 1929: ho produced the file in case Xo. 

1S4.711 of the District Title Company relating to 
the settlement of the loan of the Xew York Life Insurance 
Company on the Donee de Leon Apartment: witness 
handled this matter for the Title Company; no officer of 
the Title Company other than himself had anything to do 
with the closing of this transaction: at the time the settle- 
ment was made, Abner-Drury Co. had signed two deeds of 
trust and a $325,000 note and a $44,375 note; these papers 
were delivered to the Title Company by Mr. Anderson of 
Randall II. Hagner &■ Company, executed; the check for 
$325,000 from the Xew York Life Insurance Company was 
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received in the letter of that Company dated; October 30, 
1929, and deposited October 31, 1929, in the bank account 
of the Title Company, and the Title Company drew its 
check, dated October 31, 1929, on this its ljank, to the 
order of Swartzell, Rheem and Hensey Company for $324,- 
472.92; that this check was delivered to Swarizell, Rheem 
& Hensey Company by Mr. Cooper, the notary of the Title 
Company; that no letter of instructions was delivered with 
this check; that the witness knew that there was a trust of 
record of $375,000 but he was only dealing with the new 
loan of $325,000. ! 

Bv Mr. Richardson: 

% 

Q. But at the same time you made up the statement you 
made one up in the name of Abner-Drurv Company which 
contains this statement: “Second trust note I of $44,375 
being exchanged for balance of tirst trust.” ^io that vou 
did know, at that time, or vou understood at tha time, that 
the balance of that $375,000, to-wit, $50,000, was being paid 
up by the second trust payment of $44,375? Al Xo, I did 
not know that. 

Q. Explain just what you mean by this statement that 

I read from the statement there? A. That was the 
195 information, as 1 stated before, given me by Mr. 

Anderson, gotten up, simply a bookkeeping entry, 


and my instructions were that 1 was to deliver tj> them the 
balance as shown by the Swartzell, Rheem Hensey Com¬ 
pany statement, and this new second trust note >t $44,375. 
Xow, whether that included the whole balance or anything 
1 did not know a thing about what the balance was. 

Q. Who had given you those instructions? A.| Those in¬ 
structions ? 


Q. Yes. A. Mr. Anderson of Randall Hagner (Company. 

Witness further testified that in delivering his check 
to Swartzell, Rheem and Hensey Company, the title Com¬ 
pany acted pursuant to the instructions of Mr. jAnderson 
of Randall II. Hagner & Company; the witness Was not in 
personal contact in the transaction with Abner-Drurv Co. 
or with Swartzell, Rheem & Hensey Company but only 
with Mr. Anderson; the witness handed this check to Mr. 
Henry Cooper, the Title Company’s payoff man and notary 
and told him to deliver it and the second trust note for 
$44,375 to Swartzell, Rheem & Hensey Company ijnd to re- 
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ceive an executed release of the $575,000 trust; the witness 
made no inquiry of Swartzell, Rheem & Hensey Company 
or of the trustees as to whether the $375,000 had been paid 
to them; witness received no information from Swartzell, 
Rheem & Hensey Company, independently of inquiry, as 
to whether or not said balance of $375,000 had been paid 
as provided under the terms of the $375,000 deed of trust 
other than the executed release which was delivered to 
witness at the time he passed the check. 

Bv Mr. Jackson: 

•> 

Q. 1 ask you the same question: what information 

196 did vou receive from Luther A. Swartzell and or 
% 

Edmund 1>. Rheem, Trustees, prior to or contempo¬ 
raneous with the transmission of the $3*24,000-plus, the 
check transmitted through Mr. Cooper, with respect to 
whether or not the full payment of the $375,000 had been 
made? A. I received nothing - but the executed release. 

Witness instructed Mr. Cooper to deliver the checks 
and the notes under the second trust to Swartzell, Rheem 
& Hensey Company and receive from them the release. 

Q. Had you before you sent Mr. Cooper around with 
the check and with this note any information as to whether 
Swartzell, Rheem Hensey Company were going to ac¬ 
cept it in full and give the release? A. 5 es, 1 had that in¬ 
formation. 

Q. From whom? A. This statement, as I stated before, 
was prepared for Mr. Anderson with the understanding 
that Mr. Anderson was going to have that statement ap¬ 
proved and my understanding was, from Mr. Anderson, it 
had been approved and the money had been wired for. 

Q. And was it vour understanding, also, from Mr. Ander- 
son, that it was acceptable to Swartzell, Rheem & Hensey 
Company: that the statement was acceptable? A. Yes. 

Mr. Anderson had told witness that Randall H. Hagner 
& Company had prepared the release: it was on October 
31 that the check and note were so sent: witness had never 
seen the release but had been told by Mr. Anderson that 
the draft of it was at the office of Swartzell, Rheem & Hen¬ 
sey Company; when M r. Cooper came back he brought the 


157 


M. E. SIMPSON ET AL. VS. D. L. STERN ET Al. 

| 

release and it was recorded by the Title Company; witness 
does not know who lined out the final words of that 
197 release. 

Bv M r. Lesh: i 

* 

Q. \\ hat precaution had you taken, if you had not seen 
that release before, that tin* release would come back to 
you from the notary in an acceptable form? A. The man 
was instructed to get that release. Hagner & Company’s 
office knew how to prepare releases and they ha<{l prepared 
hundreds of them, and our man was instructed jo get that 
release properly executed ' * *. 

I 

The only communication the witness had with Swartzell, 
Rheem & Hensey Company was the day they paid them the 
money. Witness advised them as near as possible of the 
time when the check in accordance with the statement would 
be delivered. He called the company. He cannot say 
positively whom he spoke to but his impression was that it 
was Mr. Brewer. 


Bv M r. Lesh : 

* I 

Q. Did you or not charge Mr. Cooper with the responsi- 
bilitv of seeing that this release was in form, this release 
which was to be delivered to him in return for the check 
and the second trust note? A. Yes. 

Q. That it was a proper release? A. He knetv that he 
was to get an executed release and a proper release of that. 

Q. He had no knowledge, as an expert draftsman, of re¬ 
leases? A. Well, he had been handling releases f(Dr a mat¬ 
ter of twenty-five or thirty years. 

Q. That responsibility you left solely to him?! A. The 
responsibility of getting that release. Then it cjime back 
to us. 

Q. You were rather relying on the integrity and suffi- 
ciencv of the release because of vour knowledge that 
198 it had been prepared by the Randall H.j Hagner 
Company? A. That and the fact that my njan knew 
what a good release was. 

Witness accepted the instructions of Mr. Anderson be¬ 
cause Mr. Anderson was of Randall H. Hagner & Com¬ 
pany’s office and Randall II. Hagner & Compan^ repre¬ 
sented the New York Life Insurance Company here. 


158 M. E. SIMPSON ET AL. VS. D. L. STERN ET AL. 

Q. Now, tlio money having been received by you from 
the Xew York Life Insurance Company, you disbursed it 
at tlie direction of Mr. Anderson. Is that correct? A. On 
these approved statements. 

(,). On the approved statements? A. Yes. 

(«). What authority did you have from the Xew York Life 
Insurance Company that Mr. Anderson would give you in¬ 
structions as to how to disburse that monev ? A. Mr. Ander- 
son was of Randall II. Hagner Company’s office and they, 
Randall II. Hagner Company, represented the Xew York 
Life Insurance Company here. 


* 


* 


* 


♦ 


Q. Mr. Hill, this money received from the Xew York 

Life Insurance Company was disbursed at the direction of 

Mr. Anderson, solelv? Is that correct? A. I did not sav 

• * 

that. I said that I prepared these statements on informa¬ 
tion furnished by Mr. Anderson. These statements were 
returned to Mr. Anderson for approval and I was informed 
were approved. Of course, from the Abner-Drury 
199 Company, I received their check which was for the 
balance which was shown bv that statement and for 
the Swartzell, Rhoem & Hensey Company statement, when 
I presented, through Mr. Cooper—not personally—when 
the check for the balance as shown bv that statement was 
delivered by me that the notes, there was delivered to me 
an executed release which I understood would be delivered 
at that time. 

Q. So it was the approval of the statement by Mr. An¬ 
derson from which vou obtained vour authoritv to do it ? 

• » • 

A. Xot the approval of the statement by Mr. Anderson but 
by the parties for whom he had had the statement prepared. 

Q. It was Mr. Anderson’s statement to vou that tliev 
had been approved that authorized you to make the dis¬ 
bursement? A. Xo, I would not say that for the simple 
reason that 1 just stated that I received from Abner-Drury 
Company the check- 


I said that 1 had received a check from the Abner-Drury 
Company in accordance with that statement and I received 
from the Swartzell, Rlieem & Hensey Company the release 
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wlien I handed to them the amount as shown by that state¬ 
ment of $324,000, whatever it was. Thev did not actually 

• « 

hand back to me the statement and say “They are ap¬ 
proved,” but- 


But they did approve them by the delivering o( the check 
and the release of Swartzell, Kheem & Ilensey Company 
when the money, according to that statement, was 
200 turned over. j 

i 

\\ it ness had before then settled a number of easels wherein 
New ork Life Insurance Company had loaned rjtoney and 
Mr. Anderson had always furnished the information. 

Henry Cooper, being called as a witness on behalf of 
the plaintiffs, testified: 

I 

lie is a notary public of the District of Columbia and 
takes acknowledgments for tin* District Title Insurance 
Company; the release of tin* $375,000 first trust dated 
October 31, 1929, bears tin* signature and seal of the wit¬ 
ness on the certificate of acknowledgment; the witness did 
not recall anything about the transaction shown bv the re- 
lease or the transaction concerning which Mr. Hill had 
testified he acted for the Title Company. j 

In answer to a question as to whether he had!an inde¬ 
pendent recollection, witness testified: 

A. Not that individual case, I haven't any. [There is 

nothing unique to set it up in my mind. It has been too 

long to remember. But, I will tell vou what would be the 
~ • | 
thing that I should do or would do, rather. If I were sent 

down with what we call, with a pay-off slip, describing the 
names of the people, date of the debt, the lot and block, and 
was asked to check them up with such release as was await¬ 
ing me, I would do it. Xow, I think that answers what you 
want. As to this one, of course, I can not say, because I 
have had too many. 

Bv Mr. Jackson: 

i 

Q. Do you examine the release to determine whether the 
form of the release is a proper and legal form! Jy. Well, 
I think I have said that; oh, no, not in legal forijn; only 
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as far as tlie notes, I told you—the name, the date 
201 and property. 

Q. Now, I want you to look at this particular re¬ 
lease and I invite vour attention to the fact that the fol- 
lowing words, originally typewritten in this release, are 
ruled out witli a red ink line, to wit: “the notes represent¬ 
ing said indebtedness, numbered 1 to 505, inclusive, have 
been exhibited to the trustees and marked paid and can¬ 
celled ;” and I will ask vou whether that refreshes vour 

* • 

recollection as to this particular release, and whether that 

will enable you to answer my question more definitely as 

to whether you have any independent recollection. A. No. 

That is what I have alwavs done; at least I have alwavs 

• • 

done, whenever the full debt is not exhibited dulv cancelled. 


Mr. Lesh: Do vou mean “notes” when vou use the words 

« * 

“full debt" in that case? 

The Witness: Yes. 


Q. Mr. Cooper, have you any independent recollection 
as to the lining-out in red ink of the portion of this trust 
to which Mr. Richardson has brought to your attention, 
being on there at the time you took it for acknowledgment 
and execut ion ? A. No, sir. 

Q. X o recollection whatever about that ? A. No, sir. I 
will say this, that on other occasions when such erasures 
are made I have alwavs suggested that thev be done in red 
ink so that it can Ik* read, to see what is marked out. 

Q. But vou make no notation on the margin cov- 

v ft 

202 ering that situation? A. No. 


The substance of further evidence taken was as follows: 

The said check of the Title Company for $324,472.02 and 
the said second trust note of Abner-Drury Company for 
$44,37b. were the only payments made to Swartzell, Rheem 
& Ilensey Company or to anyone for the release of the said 
$375,000 first trust. 

The District Title Insurance Company then prepared its 
final Certificate and Warranty of Title, dated November 1, 
1929, to the effect that the title to the “Ponce de Leon” was 
in Abner-Drury Co. and that the $325,000 Deed of Trust to 
Hagner and Bishop, Trustees for the New York Life Insur- 
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ance Company, was a first lien thereon; and sent it to the 
Xew York Life Insurance Company. 

Evidence was introduced establishing facts |as found by 
the Court in its Findings 14, 15, 17, 18, 19, and ‘^0. 

In the course of the taking of testimony qn behalf of 
plaintiffs, when Randall H. Hagner, the President of Ran¬ 
dall H. Hagner and Company, was on the witness stand and 
was asked to produce for examination by counsel for the 
plaintiff, prior to its introduction in evidence, a letter writ¬ 
ten by Randall H. Hagner & Company to the Abner-Drury 
Co., Mr. Bullitt, counsel for the New York Lifp Insurance 
Company, objected to the witness permitting counsel to see 
the letter prior to its introduction in evidence and, when his 
right to make such an objection was challenged on the 
ground that witness was not his client, supported his objec¬ 
tion by stating, referring to the witness, “This the agent 
of the New York Life, I suppose; at any rate, its represent- 
ative. | 

i 

In the course of the cross-examination by ^>ne of the 
attorneys for the plaintiffs and interveners of the 
203 witness Anderson, hereinabove referred! to, in re- 
gard to the items appearing on the statement of the 
District Title Insurance Company to the Abner-Drury Com¬ 
pany, dated October 31, 1929, and hereinabove set forth in 
full, Mr. Bullitt, in support of an objection to a question 
which had been asked the witness, said “That writing has 
to speak for itself, whatever it is, the New York Life In¬ 
surance Company is bound by it, good or bad, because our 
agents knew it ”. 

The New York Life Insurance Company answered “ Yes” 
to the following interrogatory attached to the bill of com¬ 
plaint in Equity Cause No. 52,441, to wit, “Did you or your 
agents record in the Office of the Recorder of Deejds release 
from Luther A. Swartzell and Edmund D. Rhe|em to the 
Abner-Drury Company, which release was recordjed on No¬ 
vember 1, 1929, as Instrument No. 30 and set forth at large 
in Liber 6390 at Folio 92?”, which interrogator!’ and an¬ 
swer were offered on behalf of plaintiffs and received in 
evidence herein. 
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Dudley Davis, being called as a witness for the defend¬ 
ant Xew York Life Insurance Company, testified: 

He is one of the counsel of the Xew York Life Insurance 
Company home office under Mr. Hot tome. He prepared the 
answer of the Xew York Life Insurance Company to the 
interrogatories in the Simpson case and made the original 
memorandum regarding these answers. The witness’ at¬ 
tention was called to interrogatory Xo. 4, reading: 

“What inquiries, if any, did you or your agent make to 
determine whether the notes secured bv deed of trust re- 
corded January 31, 192S, as Instrument Xo. 1079 and set 
forth in Liber 6106 at Folio 407, had been paid?” 


and the answer: 


“The Xew York Life Insurance Company inquired 
204 of tlie Trustees under said Deed of Trust recorded 
January 31, 1928, and set forth in Liber 6106 at Folio 
407, whether the said notes had been paid and the said 
Trustees assured the Xew York Life Insurance Company 
that upon receipt of Xew York Life Insurance Company's 
money then tendered in payment all notes of the prior Deed 
of Trust would have been paid in full.” 


The witness testified that he understood that someone from 
the Title Company had asked whether the notes had been 
paid, that he has never had a conference with the Title Com¬ 
pany about it, that he had a certified copy of the release 
at the time this answer was prepared, that because he had 
the release which recited that the notes had been paid, in 
endeavoring to get as much information as possible from 

what thev told him that somebodv had asked whether it 
• • 

had been paid he wrote the answer in this way which might, 
not be correct. 


Bv Mr. Lesh: 

Q. In answering the fourth interrogatory and preparing 
your answer, you relied upon something you thought hap¬ 
pened, when the release was delivered, and you learned 
from the witness on the stand, Mr. Cooper, that he did not 
remember anvthing ? A. Yes. 

During the testimony of Paul Anderson, a witness for the 
defendant Xew York Life Insurance Company, objection 
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having been made to a question in regard to t|he statement 
of account of the Title Company to Swartzell, Rheem & 
Hensev Company, the Court made the following ruling: 

“I am not an expert bookkeeper, but I think every¬ 
body will agree that that statement pf Swartzell, 

205 Rheem & Hensev Company does not appear to be a 
statement of the settlement of the original first trust, 

otherwise known as the Stern trust. Any person who 
knows anything about simple bookkeeping can see that is 
not the case. * * * I don’t understand, asj a matter of 

fact, that the Title Company had anything whatever to do 
with the settlement of the original first trust} the paying 
off or settlement of the original first trust oii that prop¬ 
erty. I don’t understand that those statements show any 
statement of payment off of the original first trust, the 
Stern trust, on this property.’’ 

By Mr. Lesli: 

Q. Certain items on this sheet (referring to the Title 
Company’s statement to Swartzell, Rheem & Iijensey Com¬ 
pany) you say, sir, had to do with the settlement of the 
$375,00*0 trust? 

Objection to this question was sustained, the Court stat- 

i fr • 

I 

‘‘The witness has not said that this sheet! shows the 
$375,000 trust was settled by the Title Company, paid off 
by the Title Company to the noteholders.” 

By Mr. Lesh: 

Q. Did this item “By new second trust note, $44,375, 
dated October 24, 1929,” have anything to do \\ J ith the old 
trust of $375,000? 

Mr. Gordon: We object to that. 

Mr. Bullitt: We object to that. j 

The Court: It is calling for a conclusion. 

Mr. Bullitt: How does he know what the connection is? 
It may be one of the things that we would likp to argue 
about later on before this Court. 

206 The Court: I sustain the objection. The language 
of the statement speaks for itself. There ^s nothing 
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in the language referring to the old deed of trust of 
$375,000. 

Mr. Lesli: Your Honor will allow us an exception? 

The Court: Yes. 

The foregoing is the substance of all of the evidence 

given on the hearing of these causes. 

And upon the conclusion of the taking of the testimony 

and of the argument of said causes on the 16th day of 

March. 1932, the Court rendered orallv the following 

» * 

opinion and thereupon a colloquy ensued as follows: 

The Court: I will render my decision in the case now. 

1 know as much about the facts in the case and the law in 

tlie case as ever T will know: if I were to wait two weeks 

or two months before rendering a decision T would probably 

know less about the facts and maybe less about the law than 

1 do at the moment with everything fresh in mind. 

The Court has been verv ablv aided bv counsel on both 

• • * 

sides in the presentation of the case. 

1 will make my decision brief. 

The reason this case arises is because of a fraud per¬ 
petrated by Swartzell, Rheem & Hensey Company and Mr. 
Swartzell and Mr. Rheem upon the holders of the notes 
known as the Stern notes that were secured by the Stern 
t rust. 

Mr. Swartzell and Mr. Rheem are not joined in this suit 

individually to hold them liable for any fraud: nor is the 

corporation. Swartzell, Rheem & Hensey Company, made 

a defendant to this suit to hold them liable for any fraud. 

Therefore, that fraud that was committed by those parties 

I have just named—whether one of them perpetrated 

207 it, or two!of them perpetrated it, or three of them 

perpetrated it—is not the issue in this case: not the 

primary issue in this case. It comes into the case only to 

the extent that anv of the defendants in this case mav have 

• % 

notice of it and be bound bv it. 

The facts in this case are practically undisputed. 

The law in the case involves the subject of notice and 
the subject of agency or representation. 

I am not going to give any learned dissertation on the 
law of notice: it has been stated here bv counsel verv ablv 
that notice, in law, is divided into actual notice and con¬ 
structive notice, and actual notice is sometimes subdivided 
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into express actual notice and implied actual notice, and 
when you make that distinction of notice and that subdivi¬ 
sion of notice, then constructive notice is regarded as pre¬ 
sumptive in law, either rebuttable or conclusive as the 
case may be. I 

The whole case of the plaintiffs was based oh the propo¬ 
sition that the defendants, the New York Litje Insurance 
Company, Abner-Drury Company and Mrs. I^titt, or any 
one of them, had notice of any one of these kinds that I 
have mentioned of this fraud or attempted fraud on the 
part of Swartzell, Rheem & Hensev Company and the Trus¬ 
tees. I do not think that the plaintiffs contend, and I do not 
so understand it, that anv of the defendants that T have iust 
mentioned, namely, the New York Life Insurance Company, 
Abner-Drury Company and Mrs. Stitt, had part in any 
fraud on the part of the persons that I have mentioned in 
the first part of my remarks. 

The plaintiffs, then, rely upon the doctrine of notice. 

Now, what notice did the New York Life Insurance Com¬ 
pany have, and what notice did Abner-Drury Coijipanv have 
of this transaction? | 

We have to view the picture as it existed in the 
208 latter part of October, 1920. I 

I am not going into all the facts in tlie case for 
they are very well known and have been vervl fully out- 

• • • i • 

lined and set forth bv all the witnesses and thel testimony 

• % 

is, therefore, in the minds of all of us. 

Notice is based upon the fact that less than the face value 
of the Stern trust was being paid to Swartzell, Rheem & 
Hensev Company and not the full amount was being paid 
to them. That is practically the essence of the notice with 
which they are charged. It is admitted here, practically, 
that if the full amount of the trust were paid to jSwartzell, 
Rheem & Hensev Company, then there would be! no notice 
on the part of these defendants I have mentioned, even 
though Swartzell, Rheem & Hensev Company neyer turned 
over one dollar of the $375,000 or $380,000 or $|I90,000 to 
the holders of the Stern notes. j 

Now, that is the notice invoked in this case. 

7 j 

On the other hand in this case we have the doctrine of 
agency or representation. We have an unusual , situation 
there: We have the Swartzell, Rheem & Hensev (pompany, 
under the terms of the deed of trust, under the terms of 
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the notes, and under tlie facts and circumstances as dis¬ 
closed in this case, being the agent or the representative of 
the noteholders under the Stern trust. 

The terms of the deed of trust are familiar to all counsel 

in the case. It is not necessary for me to read them over 

% 

here so as to make this any learned opinion. As I stated 
before, I wish to make it brief. 

The terms of the deed of trust had a legitimate purpose. 
The purpose of the terms of the deed of trust was to make 
it easy for parties to pay off the trust at one place 
209 to one party. The terms of the deed of trust had 
as their purpose to make it possible to release the 
deed of trust without the notes being all actually gathered 
in and stamped “Paid and cancelled*’ and exhibited to 
anyone. The persons who bought those notes bought them 
with notice of the terms of the notes and the terms of the 
deed of trust. 

AYe have, then, this law of notice brought in the case 
binding the holders of the notes with the terms of the deed 
of trust and with the terms of the notes. And we have 
those terms of the notes and those terms of the deed of 
trust constituting Swartzell, Rheem & TIensev Compnnv 
their representatives. 

Xow, up to the time that this money was paid over to 
Swartzell, Rheem & Hensey Company, the three hundred 
and twenty-four-odd thousand dollars, and the second deed 
of trust note, Swartzell, Rheem & Hensey Company had 
not yet done anything that was fraudulent or wrong: they 
might yet pay all the notes in full to their principals whom 
they represented. It might well be that of the $27.’).000 of 
notes all of them were not in the hands of third persons 
for value without notice. It mav be that a number of those 
notes, as it happened, were still in the possession of (and 
some in the ownership of) Swartzell, Rheem & Hensey 
Company as they had been. That was the situation at the 


time this deal was closed. 

Can it be said, then, that the terms of the deed of trust, 
being as they are. and the terms of the notes, being as they 
are, that Swartzell, Rheem & Hensey Company represent¬ 
ing the noteholders, that the duty was imposed on the Xew 
York Life Insurance Company making the loan of $32."),- 
000 to investigate how many were held bv Swartzell, Rheem 
& Hensey Company, itself? AYas that duty imposed upon 
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i 

Abner-Drurv Company, or was it imposejd upon Mrs. 
210 Stitt? That is, really, as I see it, the jcrux of this 
case. 

I 

On that point, my decision is that there wjas not that 
duty put upon the New York Life Insurance Company 
or upon Abner-Drurv Company or upon Mrs. Stilt; that 
there is no notice of any facts or circumstances here 
sufficient to put them on notice that Swar tjjell, Rhc cm 
& Hensey Company acting for the noteholders! would not 
pay off the Stern notes nor that the Trustees Swartzell and 


Klieem would release the Stern trust in fraud o 


the rights 


of the noteholders. "Without going into the question of the 
reinvestment powers of Swartzell, Klieem Hensey Com¬ 
pany for the Stern noteholders and without goijng into the 
question in regard to the matter whether the plaintiffs have 
made an election by proving claims in bankruptcy, I hold, 
on the reasons I have just given, that the bill should be 
dismissed as regards the New York Life Insurance Com¬ 
pany and Abner-Drurv Company and Mrs. Stitt. 

Now in regard to the Trustees in Bankrupteyj there are 
no allegations in any of the bills of complaint that involve 


the Trustees in Bankruptcy themselves. Swartzell, Klieem 
& Hensey Company is a Bankrupt and was a Bankrupt be- 


no allega- 
and since 
for relief 


fore anv of these bills were filed. Since there are 
tions in the bill against the Trustees themselves 
there are no prayers in any of the bills praying 
against the Trustees in Bankruptcy, the decision of the 
Court is that the bill should be dismissed as to the Trustees 
in Bankruptcy. | 

That, leaves, as I recall it, and if I am incorrect 1 would 
like counsel to correct me, only Mr. Stern as tlie defendant 
in the case. 

Mr. Gordon: Outside of the Trustees. 

The Court: I mean substantial defendants in tllie case. 

Mr. Stern was the maker of the notes secured by 
211 the Stern trust or the original first trust pijit on this 
property which was released at the time the New 
York Life Insurance Company placed their trust upon the 
property. Mr. Stern is liable, if at all, upon those notes 
individuallv in a Court of Common Law. I need not go into 
the defense or possible defense suggested by MK Bullitt 
that the Trustees under the Stern Trust were tljie repre¬ 
sentatives of the noteholders under the Stern Trust and 
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that, therefore, had not those Trustees done away with the 
security, the property would pay the debt and Mr. Stern 
would not be held liable on the notes. I do not think I am 
called on to decide that question because that question is 
not in the pleadings for decision. Mr. Stern is left here 
as an individual liable on notes, if he is liable on them, oil 
his liability under the common law, and, when a bill in 
equity fails in regard to all of its equities except the right 
to recover a money judgment at law against a defendant, 
then it fails for that purpose because there is no equitable 
ground upon which it may stand. 

Therefore, the decision of the Court is: The Bill should 
be dismissed as to Mr. Stern without prejudice to the 
rights of any of the plaintiffs as to any cause of action they 
may have in a suit at law and without prejudice to Mr. 
Stern to assert any defense, legal or equitable, he may 
have in a suit at law. 

Mr. Richardson: Swartzell, Rhoem & Ilensey Company as 
a corporation is a party to the suit. 

The Court: If anyone has joined them, I hold there is no 
remedv against them in this Court. I think anv remedv 
airainst Swartzell, Rlieem Ilensey Company in regard to 
anv liabilitv on these notes, or growing out of this trails- 
action, will have to be proven by claims in the Bankruptcy 
Cou rt. 

212 Mr. Lesli: 1 presume the defendants will draft 
some findings of fact or will vou ! 

The Court: I shall leave it to counsel to prepare the de¬ 
cree and the findings of fact and conclusions of law, at the 
same time. 

Mr. Lesli: I would suppose the findings of fact would 
come tirst. 

The Court: As I sav we usuallv have them together. 

Mr. (Jordon i We will attempt to draft the findings of 
fact and decree and submit them to other counsel and if 
counsel cannot'agree we will come to vour Honor. 


Be it remembered that on March 21, 1933, the defendants 
submitted to the Court proposed findings of fact and con¬ 
clusions of law in the form in which the same appear else¬ 
where in this record as having been on that dav made bv 

V- ft ft 

the Court, and the plaintiffs and plaintiff interveners made 
and filed objections to the proposed findings of fact and 
conclusions of law, which objections, having been so filed 
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will appear elsewhere in the record of which this statement 
is a part, and upon the hearing that day held before Mr. 
Justice O’Donoghue for the settlement of said findings of 
fact and conclusions of law, called said objections to the 
attention of the Court and made them orally!, and upon 
the overruling by tin* Court of said objections and each of 
them, the plaintiffs and the intervening plaintiffs prayed 
and noted exceptions upon the grounds in said objections 
more particularly stated, and the Court at said hearing 
declined to allow such exceptions upon the sole ground 
that the Court considered that the overruling of 1 objections 
to proposed findings of fact was not the proper subject 
matter for the notation of an exception. 

And be it further remembered that tliel foregoing 
213 contains the substance of all the evidence given on 
the hearing of these causes and that each, of the ex¬ 
ceptions stated to have been taken on behalf ot] plaintiffs 
and plaint iff interveners was so taken and was ddly allowed 
and noted bv the Court, and in order that each and every 
thereof mav be preserved and made of record, this state- 
ment of evidence is duly stated, approved and signed and 
ordered to be made of record in the above-entitled con¬ 
solidated causes this 16th day of June, 1933. 

Bv the Court: 

DANIEL W. O’DONOGHUE, 

Justice. 

i 
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STATEMENT OF THE CASE. 


Iii view of tlie fact that other counsel have macjle a 
comprehensive statement of the facts disclosed by the 
record, upon which these appellants rely, we submit 


the following in the nature of a supplemental state¬ 
ment : 


The appellant Simpson purchased two of the five 
hundred and five promissory notes aggregating 
$375,000. r rhese two notes aggregating $2,000, were 

immodintolv delivered to her and held bv her in safe 

• • 

deposit in Baltimore City until after the bankruptcy 
of the Swartzell Company on January 26, 1931. She 
had received her semi-annual interest through the 
Swartzell Company from July 30, 1928, through July 
JO, 1930. and had no information of the release of the 
deed of trust securing her notes on October 29, 1929, 
until the matter was investigated bv her attornev earlv 

i • • • 

in February, 1931. Her bill of complaint filed on Feb¬ 
ruary 11. 1931 (R. 2). alleges that the deeil of trust 
was wrongfully released, that the amount required for 
payment of thi* indebtedness secured thereby had not 
been paid, that a sum less than $325,000 had actually 
been paid plus certain promissory notes aggregating 
$44,375, which the Swartzell Company was not entitled 
to accept or receive as payment. The bill prays that 
tile release 1 he cancelled, the deed of trust of January 
30, 1928, reinstated, and that a foreclosure be granted. 

The complaint filed by Curtis, ?t al. (R. 26), is sub- 
slant iallv identical. 

The more important preliminary negotiations and 
the final agreement for the refinancing of the Ponce de 
Leon Apartment House, forming the basis for the 
transaction now reviewed, and the release as a part 
of that transaction of the deed of trust securing appel¬ 
lants' notes, are evidenced by the correspondence be¬ 
tween the interested parties set forth on pages 120-127 
of the record. This correspondence was between the 
Abner Drury Company, then owner of the property 
and defendant herein, the Randall II. Hagner Com- 
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panv, agent of the Xew York Life Insurance Com¬ 
pany. niakini** the new loan, and the Swart zell (’om- 
]>any, assuming to act for the holders of the inelebtcd- 
ness secured by the deed of trust. It culminated in a 
definite agreement, between the Abner Drury| Com¬ 
pany and the Swartzell Company, that the latter would 
accept the sum of $335,000, less the expenses of pro¬ 
curing this sum by the new loan on the property, and 
the second trust notes in the sum of $44,370, in pre¬ 
payment of the existing first mortgage of $3*5.000, 
]>1 us accrued interest and other charges, and thereupon 
cause the trust to be released. The original mortgage, 
plus interest and charges, was then $3S4,504.17.1 The 
settlement sheet of the District Title Company, em¬ 
ployed by the defendant Life Insurance Company to 
settle and disburse their loan, which sliced is entitled 
“Settlement Agents, in tlu* Matter of Loan Lot 34 
Square* lib 3". dated October 31, 1030. colie*lude*s, 

“Amount to be* paid for release of existing first trust. 
* 4 * £324.472.92”. (R. 131, 132.) j 

l lie* ele*ed of trust is set forth commencing page 111 
of the record. The release* clause* therein appears on 
page* 114. 

The* answe*rs of the* de*fendants deny that the* supi of 
$375,000, required by the deed of trust to be paid,! was 
never paiel as provided in the deed of trust, and allege 
that the full sum requires! by the said dee*d to be |>aiel 
as a condition to the* rele*ase was actually paid. I 

At the* time* of the* alleged payment of the trust) in- 
de*bte*dne*ss, the e*ntire issue* of $37*),000 was outstand¬ 
ing, of which $4,000 was then owned by the Swarjzcll 
Company and the balance* by appellants and other in¬ 
dividual owners. 


4 


ARGUMENT. 


These appellants believe that the essential questions 
for decision are substantially presented by certain of 
the assignments of error, to which this argument will 
be conlined. 

I. 


Sixth Assignment of Error: Error in Holding that 
the Trustees Under the $375,000 Trust Had Au¬ 
thority to Release the Same Without Full Pay¬ 
ment of the Principal and Accrued Bonus and In¬ 
terest Charges as to Any Person Who Knew or 
Had Reason to Know that Such Payment Had Not 
Been Made. 


This proposition is affirmatively stated by the Su¬ 
preme (’oiiirt in Connecticut General Life Insurance 
Company v. Lldridge, 10*2 V. S. 54."), wherein referring 
to the same form of deed of trust as used in this case, 
the court said: 


•‘Where a purchaser, and a mortgagee or trus¬ 
tee of a trust-deed stands in the same position at 
the time of taking a deed, has information that a 
prior mortgagee or trustee of a prior deed lias 
released the property from the mortgage or trust, 
without payment of tin* notes or their surrender, 
or express authority from the holder of them, he 
will take the property subject to any equitable 
right of the holder of the notes, to secure tin* pay¬ 
ment of which the mortgage or trust-deed was ex- 

* i 

edited. 


This decision merely applied to such a deed of trust 
tin* doctrine of the same court in earlier cases. 

In Deputron v. Young, 134 U. S. 241, the court held: 


0 


“If the validity of a deed depends on ai} act, in 
pais , the party claiming under it is as mucty bound 
to prove the performance of the act as lu would 
be hound to prove any matter of record oh which 
the validity of the deed might depend.” 

In Curtis v. Innerarity, (j How. 147, the coiirt sus- 
tained the bill to cancel a release where an agent, au¬ 
thorized to collect the full amount due, including inter¬ 
est, had accepted a smaller amount in compromise and 
delivered a release. 


This assignment is not based so much on the failure 
of the lower court to recognize the doctrine, as its fail¬ 
ure to apply the universally accepted doctrine (to the 
facts of this case. I 

Other decisions illustrating its applications are as 
follows: 

Williams v. Peyton, 4 Wheaton 77. 

Gilchrist v. Johnson, 200 Ala. 200. j 

Connell v. City of Kaukauna, 104 Wis. 4<il. 

Weldon v. Tollman, 67 Fed. 989. 

Stiger v. Bent, 111 Ill. 337. I 


However innocent the intent, a release by trustees 
in violation of the trust deed is a legal fraud upejn the 
noteholders, and persons participating in obtaining 
such a release are not innocent purchasers. 

In Deputron v. Young, supra , the court said: 

“The deed by Donovan was a fraud upoji the 
power, because it was in violation of the authority 
thereby rested.” j 
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Seventh Assignment of Error: Error in Holding that 
Receipt by the Swartzell Company of a Sum Less 
than the Amount Due on These Notes Could Op¬ 
erate as a Payment as to Any Notes Not Owned 
By It. 

The agency of the Swart/ell Company for the note¬ 
holders. as illustrated by the record in the Simpson 
ease, was pot a general agency based upon either an 
express or implied contract. It was a limited agency 
conferred exclusively bv the pavnient clause of the 
deed of trust, and the powers which could be exer¬ 
cised by that company must be measured by tin* au¬ 
thority therein contained. 

An inspection of this clause removes any doubt as 
to the scope of that authority. It did not extend to 
the receipt of payments <>n account of tin* principal of 
any note: nor did it extend to the receipt of payment 
in full <>f due individual note without reference to the 
payment of other notes. It was inserted in aid ot a 
cuntplete paif-of}' <>} the entire imlehterjness secured by 
the deed of trust and was limited to an occasion of a 
full and complete pavnient of all ot the notes secured 
by the trust, whereupon such payment was authorized 
to be made to the Swartzell Company without having 
or producing for cancellation the notes so paid. 

All of the defendants knew or were charged with 
notice of this provision in the deed of trust and there¬ 
fore of the extent of the agency created thereby. The 
District Title Company was employed by the defen¬ 
dants to transact the business of refinancing the prop¬ 
erty, and the record shows that they not only had ex¬ 
press notick*, but that they relied upon this provision 



in the deed of trust in making the payment! to the 
Swartzell Company and in accepting the releasje which 
was simultaneously executed. The officer of that com¬ 
pany, having charge of the matter on October Ml, 19*29 
(1\. 131), made out the settlement sheet showing the 
amount “to he paid for release of existing first'trust.” 
Another employee of the company, also a notary, car¬ 
ried the check to the 1 Swartzell Company tor the 
amount so stated, and thereupon acknowledged! as no¬ 
tary and accepted in exchange for the check jtlie re¬ 
least* of tin* trust, appearing on pages 132, 133| of the 
record. In this release the language certifying that 
the notes representing the indebtedness had been ex¬ 
hibited to the trustees marked “paid and cancelled”, 
and which had been inserted in the release as it was 
originally prepared by the Hagner office, was stricken 
out. By a universal custom of long standing! these 
words are inserted in every release, and their absence 
would invite suspicion. Their erasure would be cer¬ 
tain evidence that the usual practice by which every 
trustee requires the notes to be so exhibited had not 
been followed. The only possible explanation was that 
the Title Company treated the payment as under the 
terms of the deed of trust as made in the manner pre¬ 
scribed therein to render unnecessary the production 
and the cancellation of the notes. 

If tliev failed to treat this pavment as made under 
that particular clause, the alteration in the usual jform 
of release would have put the defendants on ljotice 
that the notes may not have been paid and created a 
duty to inquire as to the actual fact of payment, i 

In Fidelity Co. v. Railway Co., 32 W. Va. 244, it was 
held that a statement in a release that the bonds se¬ 
cured 1)v the deed of trust had been “cancelled and 
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dost roved’’, instead of the language customarilv used 
in such instruments, was sufficient to put a subsequent 
purchaser under the duty of making such investiga¬ 
tion. 


We assume that no contention will be made that the 
provision in the notes secured by the deed of trust, 
stating that thev were pavable at the office of the 
Swartzell Company. created an agency to receive pay¬ 
ment without the production of the notes. In this 
connection we cite the following cases: 


Ward v. Smith. 7 Wall. 447, lb L. 
Cheney v. Libby. 1.M4 L. S. (>4. SM: 


Ed. *207. 

M.M L. Kd. sis. 


Payment to Agent. 

The circumstances of this transaction were insuffi¬ 
cient to constitute a payment of the notes. Tin* au¬ 
thority of tin* Swartzell Company was lacking in two 
respects: (1) that the whole amount accepted by them 
was less than tin* amount due, and (2) that a part of 
the attempted payment was in other securities. 

The Supreme Court of the District of Columbia held 
that this was not a valid payment of these notes in 
Simpson v. Stern, Law No. 70.27)1, decided December 
MO, 10M*2, in which judgment was entered against the 
maker. Stern, after a jury trial. 


Upon this question we cite tin* following authorities: 

Story on Agency. Oth Ed. page 111. 

Cherry v. Waller, 27 Wash. 242. 

2 Corpus Juris (127 (Sec. 266), and cases cited. 


"It is the >luty of a person paying money to an 
agent to knotc that he has authority to receive it.'’ 
2 Corpus Juris 620. 
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A person paying an agent is bound to know the ex¬ 
tent of the agent's authority. If the agent is clothed 
with authority to receive payment in a particular 
manner, or at a particular time, or under other con¬ 
ditions known to the payer, a payment is invalid if it 
does not conform to the conditions of the particular 
case. 

A corollary to this rule is that a person faijing in 
that duty which the law imposes on him, makingla pay¬ 


ment to an agent not authorized to receive it, is 
innocent parti) whose equities may be compart 


not an 
ble to 


those of the principal whose limitations on the matter 
of payment have been disregarded. This was| ill ns 
trated in Curtis v. Innerarity, supra. 

In the case of Hamms v. Bigelow, 115 Ind. 3(33 
plaintil’f had transmitted a mortgage note and release 
to a bank to collect, with a letter of instructions author¬ 
izing them to deduct a discount of $250.00 froi|n the 
amount due, provided the mortgagor paid the indebt¬ 
edness on or before duly 1, 1885, and if not so pajid by 
said date to collect the amount in full. On Augjist 1, 
1885, the defendant paid the bank the amount due less 
the $250.00 and the bank delivered the release. The 
mortgagee refused to accept the payment and brought 
foreclosure. The court held: 

“It is further insisted that the appellees are 

was 


bound bv the act of the bank,—and because it 


for 


their agent: but this position is not tenable 
the reason that the complainant avers that the ap¬ 
pellants knew the extent of the agent’s authority. ’ 

In Langlois v. (Jragnon, 122 La. 452, 22 L. R. A.j414, 
the party dealing with the agent claimed relief af an 
innocent party. The court, after stating that the plain- 
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tiff was chargeable with notice of the lack of author- 

it v in the agent, said: 

* » 

“The notice which is thus imputed to Rev. Lang- 
lois cuts him off from invoking the rule that, when¬ 
ever one of two innocent persons must suffer by 
the acts of a third. In* who enables such third per¬ 
son to occasion the loss must sustain it.*' 

III. 

The Court Erred in Dismissing the Suit Because of Al¬ 
leged Equitable Considerations Not in Issue Un¬ 
der the Pleadings, Not Applicable to the Facts 
Established, and Which May Never Operate to 
the Prejudice of a Plaintiff Whose Actions Are 
Without Fault. 

To plaintiffs* claim that the release of the original 
trust had been given without payment of the mortgage 
debt, defendants uniformally pleaded that full pay¬ 
ment had been made in conformity to the trust provi¬ 
sions. 

This contention was abandoned at the hearing and 
was never expressly decided by tin* trial court. The 
court held that the loss resulted from a fraud com¬ 
mitted by the Swart/ell (’ompany. and as between two 
innocent parties, the plaintiffs should bear the loss. 

The error of this conclusion is plainly manifested by 
the obvious fact s : 

Plaintiffs purchased notes from the Swartzell fom- 
naiiv. The onlv unusual incident of this ordinarv bus- 
iness transaction was the provision in the trust deed 
of an additional and special method of payment which, 
under the conditions therein specified, authorized such 
payment to the Swartzell (’ompany without the pro¬ 
duction or cancellation of the notes. 



11 


I 

We may question the wisdom of the provision; its 
legality and proper interpretation are undoubted. 

It was a matter of public record and known to all 
parties. 

In no respects were plaintiffs derelict in any duty 
owing to the defendants. 

The defendant, Abner-Drury Company, contlracted 
with the Swartzell Company for a release of tliii trust 
upon a payment of certain moneys and other consid¬ 
eration. it was not a payment authorized by the spe¬ 
cial provisions of the trust deed. The partieslknew 
that Swartzell Company did not own or hold all pf the 
notes, and made no inquiry as to its authority t|o act, 
although the records were evidence of its lack 6f au- 

thoritv. 

* 

Knowing that these notes were issued to be sold to 
individual purchasers, the defendants could not [have 
believed that the authority given the Swartzell ^om- 
panv at the time of issuance could have been alter'ed or 
extended. j 

Nevertheless this defendant made a contract with the 
Swartzell Company exceeding the latter’s express au- 
thoritv and which it was unauthorized to make orlexe- 

w 

cute, and this contract was negotiated by and through 
Ilagner and Company, agents for defendant Insurance 
Company. 

The latter then placed its check for disbursement 
with the Title Company, specifically designated land 
employed by it. The money was thereupon pai<[l to 
Swartzell Company, without the production or cancel¬ 
lation of the secured notes, and the sole foundationj for 
the defense is that tlicv thereby in exchange received 
a release executed bv the trustees. 
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Trustees under a deed of trust have specific and lim¬ 
ited authority. Thev mav release or convey their title 
• • * » 

only upon the performance of an act in pais, the pay¬ 
ment in full of the secured debt. The usual release 
clause had in this particular case an added authoriza¬ 
tion to release upon full payment of the amount of all 
of the secured notes at the office of the Swartzell Com¬ 
pany without the production and cancellation of the 
notes—a waiver in this instance of the usual require¬ 
ment. Vet the settlement was made under this clause, 
the Title Company knew that the entire $375,000 wa> 
outstanding, it computed interest to the date of pay¬ 
ment on that entire sum, it transmitted a sum in pay¬ 
ment which it knew was insufficient to justify a re¬ 
lease, and then accepted and recorded a release bear- 
ins: on its face the evidence that the notes had not been 
produced, marked paid, or cancelled. 

In the face of those facts, the defendants cannot be 
considered innocent parties. They were not “buying 
a release" from any Smith, Jones, or Brown, who 
would offer to sell it at a discount, but were liquidating 
a mortuase loan held by innocent investors, and were 
only entitled to a release when the mortgage debt was 
extinguished by a proper payment. 


Respectfully submitted, 


E. Hilton Jackson, 

II. Winship Whf.atlky, 

Wm. E. Richardson, 

George C. Shinn, 

Attorneys for Appellants. 
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NO. 6033. I 


SHORT STATEMENT. 

This is an appeal by the plaintiffs and plaintiff ijnter- 
veners below from a final decree of the Supreme Court 
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of the District of Columbia dismissing bills in equity 
in the above consolidated causes for the cancellation 
of a release and the reinstatement of a deed of trust 
to secure mortgage notes, more than $100,000 of which 
are held by the appellants, uncancelled and unpaid. 

The property involved is situated at Connecticut 
Avenue and Albemarle Street, in this city, is improved 
by a large apartment house, and is known in this rec¬ 
ord as the Ponce de Leon. The deed of trust sought 
to be reinstated was dated Januarv 30, 1928, and bv it 
David L. Stern and wife conveyed the property in ques¬ 
tion to Luther A. Swartzell and Edmund D. Rheem, as 
trustees, to secure the payment of Stern’s 505 promis¬ 
sory notes aggregating $375,000. 

The parties defendant below, other than formal ones, 

were: David L. Stern, the maker of said deed of trust 

and the signer of the notes secured thereby; the Abner- 

Drurv Company, the vendee of Stern and the maker 

of a new deed of trust for $325,000, the lien of which 

appellants seek to have subordinated to the lien of the 

Stern deed of trust given to secure their notes; and the 

Xew York Life Insurance Company, the party secured 

under the new Abner-Drurv deed of trust which was 

%■ 

put on the property as part of a refinancing operation 

at the time the Stern deed of trust was released. The 

active controversv was with the Xew York Life Insur- 

* 

ance Company. 

Appellants ’ notes secured under the Stern deed of 
trust were payable in three years and contained this 
provision (R. Ill, 153): 

“Privilege reserved of paying this note at any 
time before maturity upon payment of interest to 
date of payment and two months’ interest in ad¬ 
vance. 
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"Principal and interest payable at the office of 
Swartzell, Bheem and Hensey Co., Washington, 
District of Columbia.’’ 

The Stern deed of trust contained the following 
provisions relative to payment and release (R. 114, 
153): 

"And upon the full payment of all of said notes 
and of all extensions or renewals thereof, and the 
interest thereon, or upon prepayment thereof with 
interest and advance interest thereon as therein 
provided, and of all moneys advanced or expended 
as herein provided and of all other proper costs 
(including cost of advertising), charges, commis¬ 
sions, half commissions and such commissions as 
may be allowed by law and are not otherwise here¬ 
in provided for, and expenses incurred by imeans 
of these trusts, at any time before the sale herein¬ 
after provided for to release and reconvey the said 
described premises in fee unto, and at the cjost of, 
the said David L. Stern, or the party or parties 
then claiming under him. And it is mutually 
covenanted and agreed by and between tjie re¬ 
spective parties hereto that the said full pay¬ 
ment of principal and interest, as hereinabove 
provided, at the office of Swartzell, Rlieem and 
Hensey Company in the City of Washington, 
District of Columbia, shall constitute payment 
of said notes respectively, and shall sto^ in¬ 
terest thereon from date of said payment ai said 
office, and (all other matters having been fully 
paid as herein provided) the said parties hjereto 
of the second part, or the trustee acting in th^ exe¬ 
cution of this trust, shall thereupon have flower 
to release and reconvey said land and premises, 
as aforesaid, without the presentation or cancel¬ 
lation of said notes or any of them.” 

i 

i 

The release of the Stern deed of trust was executed 
October 31, 1929. The only authority for such execu- 
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lion by the trustees is such as appears in that portion 
of the deed of trust above quoted. However, the only 
payments made to anyone for or in connection with the 
release of the Stern deed of trust were to Swartzell, 
Rheem and Hensey Company of $324,472.92, which was 
the net proceeds from the $325,000.00 loan of the New 
York Life Insurance Company, and the Abner Drury 
Company's second trust note of $44,375.00 (R. 135, 
160), although at that time the entire issue of $375,- 
000.00 notes secured -bv the Stern deed of trust was 
outstanding and unpaid (R. 137, 161). 


THE FACTS. 


There is no conflict in the evidence and no dispute 
as to the primary facts. The lower court made full 
Findings of Fact, twenty in number (R. 108-141). 
Appellants objected and excepted only to parts of 
Findings numbered 13 and 16 (R. 106-108). These 
objections relate solely to conclusions drawn by the 
court from admitted facts. As just indicated, there 
is no controversy over the primary facts. 

The pertinent undisputed facts as shown by the 
evidence and as found bv the lower court will be stated 


as briefly as possible. 

Swartzell, Rheem and Hensey Company was an old, 
established and highly respected real estate and mort¬ 


gage investment house. It carried on an extensive 
business in the making of “construction” loans for 


the erection of large office, apartment and hotel build¬ 


ings. Such loans were evidenced by promissory notes 
secured by a deed of trust on the property and these 
notes were sold by the company to its large clientele 
throughout the United States. Luther A. Swartzell 
was President of the company and Edmund D. Rheem 
Vice-President, but at all times material to this case 
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the company was a one-man concern, that isj it was 
under the complete domination and control of Ed¬ 
mund D. Rheem; Luther A. Swartzell, the President 
of the company, being merely a figurehead. These 
facts were well known to Randall II. Hagnei and Com¬ 
pany, the agent of the Xew York Life Insurance Com¬ 
pany. All transactions, negotiations and agreements 
referred to in the record herein as carried on with or 
made by Swartzell, Rheem and Hensey Company were 
with or made bv said Edmund I). Rheem, the executive 
Vice-President and controlling officer thereof (R. 108- 
110 ). _ " | 

David L. Stern, being the owner of an unini]|)roved 
parcel of ground and desiring to obtain a construction 
loan for the purpose of erecting an apartmentjhouse 
thereon, he, together with his wife, on Januajry 30, 
192S, executed a deed of trust to Luther A. Swartzell 
and Edmund D. Rheem as trustees, conveving to them 
said property, which is known herein as the Police de 


Leon, to secure his 505 notes of various denominations 
($100 to $1,000 each), aggregating $375,000, payable 
to the order of John II. Holmead, and due in 'three 
years, to wit on January 30, 1931. The especially per¬ 
tinent portions of these notes and the deed of trust are 
hereinabove quoted. 

Swartzell, Rheem and Hensey Company at once 
placed $375,000 on its books to the credit of Stern, 
deducting $37,500 as its 10 per cent commission, and 
the balance of the money was, from time to time, dis¬ 
bursed according to Stern’s direction in the ereption 
of the building, payment of taxes and interest oi^ the 
notes during construction. 

Holmead was an employee of the Swartzell, Rlieem 
and Hensey Company and a straw payee of these 
notes, which he endorsed without recourse, and the 
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company sold those notes for value before maturity to 
several hundred of its customers, including the appel¬ 
lants herein (R. IIS). 

In Januarv, 1929, Stern conveved the Ponce de Leon 
to Abner-Drurv Company, a corporation, which is still 
the owner thereof (R. 118, 153). 

The refinancing operations resulting in the release 
of the Stern deed of trust and the placing of a new 
deed of trust to secure the New York Life Insurance 
Company came about in this way. 

Randall H. Hagner and Company was a Washington 
real estate corporation which, among other things, 
acted as agent for the New York Life Insurance Com¬ 
pany in connection with proposed loans secured by 
deed of trust on real estate in this city (R. 118-119, 
153). 

In late August or early September of 1929, one 
Abrams (a broker in the organization of Hagner and 
Company working on a commission basis), knowing 
that this property of the Abner-Drurv Company was 
subject to a 6 per cent $375,000 mortgage which had 
been originallv financed bv the Swartzell, Rheem and 
Hensev Company and which would mature in about 
sixteen months, suggested to the Abner-Drurv Com¬ 
pany, anA separately to the Swartzell, Rheem and 
Hensev Company, the material advantages of refinanc¬ 
ing that deed of trust before maturitv bv Abner-Drurv 
endeavoring to obtain from the Xew York Life a new 
loan for three years at h/ 2 per cent for $325,000 and 
giving to the Swartzell Co., a second mortgage for the 
$50,000 difference. What was done was a refinancing 

siibstantiallv as originallv conceived bv Abrams. Both 
» ' * •> 

Abner-Drurv Company and Swartzell, Rheem and 
Hensev Company assented to the proposed plan; 
but just then the Xew York Life notified Hagner 
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eliar- 


and Company that future loans must be at! 6 per 
cent instead of 5 Vi per cent. The AbneivDrury 
Company refused to pay tlie full 6 per cent on 
the refunding loan, and Swartzell, Rheem and Hensey 
Company offered to absorb the additional per cent, 
amounting to $5,625 ( l / 2 per cent for three years on 
$375,000), by deducting that amount from the pro¬ 
posed $50,000 second trust, thereby reducing it to 
$44,375, provided the second trust note were person¬ 
ally endorsed and guaranteed bv Peter A. Druirv, to 
which Abner-Drury Company and 'Sir. Drury agreed 
(R. 119, 153). 

This agreement throws so much light on the 
acter of the entire transaction that it seems desirable 
to set forth in full the letters which evidenced it. These 
letters are as follows (R. 120-121, 153): 

“Washington, D. C., September 5, 19(29. 

Randall H. Hagner Co., 

1321 Conn. Ave., X. AY., 

Washington, D. C. 

i 

Gentlemen: 

With regard to the proposed refinancing of the 
Ponce de Leon Apartment building, I am prepared 
to make the following proposition: 

Your office is to secure for us a first mortgage 
loan from the New York Life Insurance Company 
with interest at 6 per cent for a period of tljiree 
years, to be secured on the above property, in the 
sum of $325,000. This loan is to be secured at 
absolutely no expense to us. 

The Swartzell, Rheem & Hensey Company, who 
hold the present first mortgage of $375,000.00, are 
to agree to take a new second deed of trust back 
of the new proposed first deed of trust in the s|um 
of $44,375.00. This loan to bear interest at the 


T 
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rate of 6 per cent, and to mature January 30,1931. 
The Swartzell, Rheem & Hensey Company is also 
to pay all costs in connection with this refinancing, 
and to release the present first deed of trust upon 
presentation of the proceeds of the new loan and 
the above mentioned second trust notes. 

Very truly vorus, 

• • • 

A b x er-Drury Com pa x y, 

(Sgd.) By Abxer Drury, 

Sec. Treas. 

I hereby agree to personally endorse and guar¬ 
antee the payment of the above-mentioned second 
trust in the amount of $44,375. It is further mv 
understanding that if this financing is accom¬ 
plished the new loan will not be available until 
about November 1, 1929. 

It is further mv understanding that the interest 
on the now existing first mortgage of $375,000 
will be paid by me to the date of payment of this 
mortgage, and the interest on the new mortgages 
will not start until the releasing of the present 


mortgages. 

(Sgd.) 


Peter A. Drury.'* 

“Swartzell. Riikkm & IIexsky Co., 
Washixotox, I). C. 

September bth, 1929. 


Randall II. Hagner Co., 
Washington, I). C. 
Gentlemen: 


Referring to the letter from Abner-Drurv Com- 
pany to you under date of September 5th, 1929, 
regarding the refinancing of the Ponce de Leon 
Apartment, we beg to advise that we will accept 
the following proposition: 

1. We will accept in payment of the present 
first trust of $375,000, $325,000 in cash and a sec¬ 
ond trust note for $44,375 to (be) made by the 
Abner-Drury Company and endorsed and guar¬ 
anteed by Peter A. Drury. In addition to this, 
we are to receive, of course, interest to date of 
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payment. The second trust referred to is to ma¬ 
ture January 30th, 1931, and to bear interest semi¬ 
annually at the rate of 6 per cent per annuip. 

2. We agree to pay the cost of the refin|ancing 
and a commission up to l'/ 2 per cent for securing 
the new loan. 

3. This proposition is acceptable to us bn the 
condition that the proposition be closed as of 
November 1st, 1929. 

4. The Randall II. Hagner Company is Ito ob¬ 
tain a commitment for the loan of $325,0001 on or 
before Saturday, September 21st, 1929, or other¬ 
wise this proposition is not acceptable. j 

Vcrv trulv vours, 

SWARTZKLL, RhEKM & HeXSEY Co., 

(Sgd.) By Ed. Rhekm, j 

Vice-President. y ’ 

On September 9, 1929, Hagner and Company for¬ 
warded to the New York Life Insurance Compajiy in 
New York Abner-Drury \s signed application fjor a 
$325,000 loan at 0 per cent for three years on the Ifonce 
de Leon, which application contained the following 
questions and answers (underlined) (R. 125, 15;i): 


“Is the property now mortgaged? Yes.\ By 
whom held ? Swart sell, lilieem cO Heiisey Co. ‘Due 
— Jan. 30, 1931. Original amount— $375,000.00. 
Present amount— $375,ooo. Rate 6 per cent’ 1 ’. 

On September 13, New York Life notified Hagner 
and Co. it would make the $325,00 loan for three ybars 
at 6 per cent to “Abner-Drury Company as nfort- 
gagor”, subject to conditions, title, etc., being fojund 
satisfactory (R. 125, 153). Hagner and Co. so notified 
Abner-Drury Company and the Swartzell, Rlieem find 
Hensev Company, and on September 16 wrote the dis¬ 
trict Title Insurance Company to prepare a certificate 
of title on the property (R. 125, 153). j 

On September 17 the New Y'ork Life Insurance 
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Company wrote the Title Company sending instruc¬ 
tions for closing the Abner-Drurv loan to be secured 
by a first mortgage on the Ponce de Leon (I\. 125, 153). 

On October 18, 1929, the Title Company prepared 
the following papers, all of which were delivered to a 
Mr. Anderson, who was the closing clerk of Ilagner 
and Company, namely (R. 127, 153): 

Preliminary Report on Title Xo. 184711 on 
“Ponce de Leon” property through September 
14, 1929, showing the $375,000 outstanding Stern 
deed of trust. 

Note'for $325,000 dated October 18, 1929, to the 
order of the Xew York Life Insurance Company, 
to be executed by the Abner-Drurv Company. 

Deed of trust dated October 18, 1929, from the 


Abner-Drurv Company to Ilagner and 
trustees, to secure the $325,000 note to 


Bishop, 
the Xew 


York Life Insurance Company. 


Letter dated October 18, to be signed bv the 

i • 


Abner-Drurv Company to the Xew York Life In¬ 
surance Company, requesting it to have the check 
in settlement of the $325,000 loan made “navable 
to the District Title Insurance Company instead 
of to the Title Company and to us.” 

Second trust note for $44,375, dated October 24, 
1929, to the order of John II. Ilolmead, to be exe¬ 
cuted by the Abner-Drurv Company. 

Second deed of trust dated October 24, 1929, to 
Rust and Hardison, trustees, to secure the last- 
mentioned note. 


Anderson took the documents which were to be 
executed by the Abner-Drurv Company to that com¬ 
pany, which duly executed them and returned them 
to Anderson (R. 127, 153). 

Ilagner and Company forwarded the Preliminary 
Report of Title, the $.325,000 deed of trust and notes, 
and the letter of authorization to the Xew York Life 
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Insurance Company for approval, and delivered the 
second deed of trust and notes to the Title Coijnpany 
to hold pending the final closing (H. 127, 153).| 

On October 24, 1929, the Xew York Life Insurance 
Company returned to Ilagner and Company the 
$325,000 deed of trust to be recorded (R. 128, lf)3). 

On October 28 Anderson called on the Swalrtzell, 
Rlieem and Hensev Company and obtained from lit the 
data as to the amount of interest the Abner-lj)rury 
Company was to pay up to the dates from whicjli its 
two notes of $325,000 and $44,375, respectively, were 
to begin bearing interest, and notified the SwaHzell 
Company of the amount of Haguer and Company's 
commission, charges and expenses for the refinancing 
which the Swartzell Company had, by the letter here¬ 
inabove set out, agreed to pay (R. 129, 153). 

Anderson then took that data to Mr. Hill ot the 
Title Company, who thereupon, in Anderson's pres¬ 
ence and upon information furnished by Andeifson, 
prepared two settlement sheets dated in advancb of 
October 31, 1929 (R. 129-132, 153). 


These settlement sheets are most significant. 



one for Abner-Drury Company is as follows: 


“Bv Loan . 

To Trust paid (partial pay¬ 
ment) . 

To Int. on $325,000 from July 

30, at 6% ..’. 

Second Trust note of $44,375, 
being exchanged for bal¬ 
ance of 1st Trust, 

To Tut. on $50,000 from July 

30 to Oct. 24, at 6%_". 

To Ins., $60,000, 3 yrs. 

Balance due to settle. 
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The settlement sheet for the Swartzell, Rheem and 
Hensey Company contains these items: 


By amount of First Trust Payment.... $325,000.00 
Interest on $325,000 from July 30, 29 


at 6% . 5,037.50 

lilt, on $50,000 from July 30th to Oct. 

24 at 6%.*. 71G.67 

Bv New 2nd Trust note of 
$44,375 dated Oct. 24,1929. 

To Commission on Loan.... 4,875.00 

To Appraisement Fee. 325.00 

To Photograph. 3.00 

To Tax Certificate. 1.00 

To Conveyancing- Release ... 5.00 

To Notary Fee. 1.00 

To Survey . 15.00 

To Mortgagee’s Warranty 

Certificate. 890.00 


To Mortgagee's Certificate 


2nd Trust . 60.00 

To Preparing 2 Trusts. 10.00 

To Recording 2 Trusts. 7.90 

To Recording Release. 1.10 

To Notary Fee Release. 1.00 

To Settlement Fee . 86.25 


Amount to be paid for release 

of existing 1st Trust... $324,472.92 


$330,754.17 $330,754.17 


y > 


The Title Company gave these two settlement sheets 
to Anderson to obtain the approval of the interested 
parties (R. 129, 153). 

Anderson took the Abner-Drurv settlement sheet to 
that company and left it there for its approval, which 
was promptly given by that company’s sending its 
check for $6,180.17 to the Title Company, to pay the 
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interest which the Abner-Drury Company would owe 
on the outstanding $375,000 deed of trust to tl^e date 
when tlie new trusts became operative. Anderson 
took the other settlement sheet to the Swartzell, 
Rheem and Hensey Company and left it there for its 
approval, which Anderson subsequently advised the 
Title Company had been given (R. 130, 150.) 

The release of the Stern $375,000 trust wafc pre- 
pared in the otlice of Hagner and Company on One of 
its regular printed forms and was sent to the office 
of Swartzell, Rheem and Hensey Company. The 
release as originally written contained the usual clause 
at the end reading “the notes representing said in¬ 
debtedness (numbered 1 to 505 inclusive) having been 
exhibited to the trustees, marked ‘paid and can¬ 
celled’ ", but these words were stricken out bv run- 

* 

ning a ruled red line through them some time [after 
the release had been delivered to the Swartzell, R|ieem 
and Hensey Company for execution (R. 130, 132-133). 


On October 20, 1020, the Abner-Drury $325,000 

deed of trust was dulv tiled for record bv the 1’itle 

• • 

Company; and Hagner and Company wired the Xew 
York Life requesting that the check for the $325,000 
loan to the Abner-Drury Company be sent so jjjs to 
reach the Title Company on October 31. On the same 
day, a few minutes later, the $44,375 second deed of 
trust was likewise filed for record. On October 3d the 
Xew York Life sent its check for $325,000, dated 
October 31, 1929, to the Title Company, payable to the 
latter’s order, which check was deposited by the r Xfi11 e 
Company in its own Washington bank accountj on 
October 31 and the Title Company thereupon drewj its 
own check for $324,472.92 to the order of Swartiell, 
Rheem and Hensey Company (R. 134, 153, 155). 
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The Title Company gave this check for $324,472.92 
and the Abner-Drury Company’s second trust note for 
$44,375 to one Cooper who was its pay-off clerk and 
a notary public, with instructions to deliver them to the 
Swartzell, Rheem and ITensey Company upon receipt 
from that company of a release of the $375,000 Stern 
deed of trust. Cooper carried out these instructions 
and returned with the release, which was filed for 
record by the Title Company on November 1, 1929. 
These were the onlv payments made bv or to anyone 
for the release of the Stern trust (R. 160). 

Xo inquirV whatever was made by Abrams or Ander¬ 
son or anvone on behalf of Hagner and Co. or of the 
Title Company or of the Xew York Life Insurance 
Company as to whether any of the Stern notes had 
been paid or as to whether the Swartzell, Rheem and 
Ilensey Company held any of them (R. 139, 161). 

It was conceded and the Court found that Haulier 
and Company and the Title Company were the agents 
of the Xew York Life Insurance Company in this re¬ 
financing operation (R. 140, 161). 

A detailed statement of the Stern notes upon which 
appellants claim, with their serial numbers, date of 
acquisition, and consideration—whether for cash or in 
exchange for other notes—appears in the Record at 
pages 136 and 137. Of these notes, aggregating 
$108,350 face amount, notes of the face amount of 
$32,650 had been left by certain of the appellants with 
Swartzell, Rheem and Ilensey Company for collection 
and safe-keeping. Swartzell, Rheem and Ilensey Com¬ 
pany held in its own right $4,000 face value of the 
Stern notes, and held for safe keeping and collection, 
for persons other than appellants, Stern notes of the 
face value of $31,650 (R. 137,161). 
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Swartzell, Rheem and Hensey Company, on No¬ 
vember 1, 1929, credited on its ‘‘David L. Stern” 
ledger card (on which the accounts with the owner of 
tlie Ponce de Leon concerning the $375,000 loin were 
ledgerized, despite the purchase of that property by 
the Abner-Drury Company) the said sum oi‘ $324,- 
472.92 received from the Title Company, which ledger 
account prior to said credit was in a state of balance. 
On December 10, 1929, the Swartzell Co. credited on 
said card the aforesaid second trust note of Abner- 
Drury Co. in the amount of $44,375; and on tli^? same 
day debited against said account the full amount of 
the principal of the $375,000 Stern trust, thereby creat¬ 
ing a deficit in said account, that is, an excess of debits 
over credits. Likewise on December 10 the Swartzell 
Co. credited said amount of $375,000 to the accounts of 
the respective Stern noteholders, crediting to each 
noteholder the full principal of his, her, or it^ hold¬ 
ings of Stern notes (R. 138-139, 161). I 

The appellants (with the single exception of Eunice 
Watson, who was paid in full by Swartzell, Rheem and 
Hensey' Co. (R. 138) and on whose behalf an Appeal 
was inadvertently taken) were not advised b|y the 
Swartzell, Rheem and Iiensey' Company' of the placing 
of these credits to their accounts and no part 
thereof has been paid to any of them (R. 139, 161). 
The Swartzell, Rheem and Iiensey' Co. paid to the 
appellants interest on the Stern notes held by them, 
including those held by the company in safekeeping, 
on January 30, 1930, and July 30, 1930 (after tile re¬ 
lease of the Stern trust) by' its checks sent to appel¬ 
lants with memoranda of transmittal, stating that said 
payments were of interest due on said Stern notes. 
All prior interest had been duly paid (R. 139, 161). 
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Xone of the appellants (excepting said Eunice Wat¬ 
son) received or was credited with the 1 per cent bonus 
provided in said notes and said Stern deed of trust to 
be paid in the event of the prepayment of the note (R. 
139, 161). 

The Swartzell, Rheem and Ilensey Company was 
adjudged bankrupt on January 26, 1931 (R. 141, 161). 

The lower court held that the appellants were not 
entitled to any relief and that the release of the Stern 
deed of trust and the new trust to the Xew York Life 
Insurance Company were good in the hands of that 
company, apparently on the ground that the Xew York 
Life Insurance Company had no notice that the Swart¬ 
zell, Rheem and Hensey Company would not pay off 
the noteholders. The trial judge’s memorandum opin¬ 
ion appears'in the Record at pages 164-16S. 


ASSIGNMENT OF ERRORS. 


Appellants have assigned that the lower court erred 
in the following respects and particulars (R. 146-149) : 

1. Tlie Court erred in finding that Swartzell, Rheem 
and Hensey Company procured Luther A. Swartzell 
and Edmund I). Rheem, as Trustees, to sign, acknowl¬ 
edge and deliver to Swartzell, Rheem and Hensev Com- 
pany the release of the $375,000 Stern deed of trust. 

2. The Court erred in finding that at the time of the 
release of the Stern deed of trust the Xew York Life 


Insurance Company did not know and had no reason¬ 
able ground for knowing that the $375,000 Stern notes 
were unpaid either in whole or in part. 

3. The (’hurt erred in finding that Swartzell, Rheem 
and Hensey Company, Luther A. Swartzell and Ed¬ 
mund D. Rheem represented to the Xew York Life In- 



surance Company that the $375,000 Stern notes se¬ 
cured by the Stern deed of trust had been paitj. 

4. The Court erred in finding that the Xelw York 
Life Insurance Company was free of negligence in ac¬ 
cepting a release of the $375,000 Stern trust without 
seeing to it that the release provisions of the deed of 
trust had been complied with. 

5. The Court erred in finding that the New York 
Life Insurance Company had no knowledge of jany ir¬ 
regularity in the release of the $375,000 Stern deed oT 
trust. 

6. The Court erred in holding that the Trustees un¬ 
der the $375,000 Stern deed of trust had authority to 
give a release of said trust before the maturity! of the 
notes secured thereby without a full prepayment of 
the principal of said notes together with the accrued 
and bonus interest thereon, which would be valid in 
the hands of any person who knew or had reason to 
know that such full prepayment had not been made. 

7. The Court erred in holding that the rece pt by 
Swartzell, Rheem and Hensev Company of a sum less 
than the full amount due on the outstanding $3(75,000 
Stern notes could operate as a payment of any ojf said 
notes not owned by it. 

8. The Court erred in holding that the Xew York 

Life Insurance Company was under no duty to fjiscer- 
tain whether or how manv of the $375,000 Stern notes 
were owned by Swartzell, Rheem and Hensev Comjpany 
or held bv it for others. | 

9. The Court erred in holding that the Xew York 
Life Insurance Company had no notice of any facts or 
circumstances sufficient to put it upon notice or inquiry 
that the Trustees under the $375,000 Stern deed of 
trust had released or were about to release said deed 


IS 


of trust without compliance with the terms of said 
deed of trust authorizing a release. 

10. The Court erred in holding that the Xew York 
Life Insurance Company was entitled to be protected 
as an innocent subsequent mortgagee. 

11. The Court erred in holding that the Xew York 
Life Insurance Company is a bona fide holder for 
value without notice of the $325,000 Abner-Drury Com¬ 
pany notes'secured bv the deed of trust dated October 


18, 1929. 

12. The Court erred in holding that the equity of 
the Xew York Life Insurance Company is at least 
equal to that of the plaintiffs and is entitled to priority. 

13. The Court erred in holding that as between the 
Xew York Life Insurance Company and the plaintiffs 
and plaintiff interveners, holders of the notes secured 
bv the Stern deed of trust, anv loss caused bv the mis- 
feasance of the Trustees must fall on such noteholders. 

14. The Court erred in holding that it was within 
the power and authority of Swartzell, Rlieem and Hen- 
sey Company to accept in payment of the notes secured 
by the Stern deed of trust less than the full amount of 
said notes and that it was within the power and author¬ 
ity of the Trustees to make a release upon such lesser 
payment. 

15. The Court erred in holding that it was in any 
wise material that the Xew York Life Insurance Com¬ 
pany did not have notice that Swartzell, Rlieem and 
Hensey Company intended to appropriate to its own 
use the money paid to it for the release of the Stern 
deed of trust. 

16. The Court erred in holding that the bills of com¬ 
plaint and the intervening petitions of plaintiff inter¬ 
veners should be dismissed as to the Xew York Life 
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Insurance Company, Abner-Drury Company ajid David 
L. Stern. | 

17. The Court erred in failing to find that at the time 
of the release of the Stern deed of trust the Xlew York 
Life Insurance Company, knew, or had reason to know, 
that the $375,000 Stern notes were wholly unpaid. 

18. The Court erred in failing to find that the Xew 

York Life Insurance Company knew, or had reason to 
know, that the release of the Stern deed of trjust was 
unauthorized. I 

19. The Court erred in failing to find and hold that 
the Xew York Life Insurance Company, inasmuch as 
it was a party to the procurement of the release of the 
Stern deed of trust, was, in accepting said release, un¬ 
der a duty to ascertain at its peril .that the Trustees 
were, in making said release, acting within the Author¬ 
ity conferred on them by said deed of trust. I 

20. The Court erred in failing to hold that the jigency 
of Swartzell, Rheem and Hensev Company to Receive 
payment for the noteholders was limited by the express 
provisions of the Stern deed of trust, of which tlije Xew 
York Life Insurance Company had full notice. ] 

21. The Court erred in failing to hold that th^ Xew 
York Life Insurance Company, by paying or causing 
to be paid to Swartzell, Rheem and Hensev Company a 
sum less than that which Swartzell, Rheem and Hjensey 
Company was authorized, as agent of the noteholders, 
to accept in payment of the notes, thereby constituted 
Swartzell, Rheem and Hensev Company its, the| New 
York Life Insurance Company’s, agent to use said sum 
in settling or attempting to settle with the noteholders. 

22. The Court erred in refusing to cancel the release 

of the $375,000 Stern deed of trust. j 
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23. The Court erred in refusing to reinstate the 
$375,000 Stern deed of trust as a lien on the property 
involved herein superior to the lion of the deed of trust 
given to secure the Xe\v York Life Insurance Company. 

24. The Court erred in dismissing the bills of com¬ 
plaint and the intervening petitions of the plaintiff in¬ 
terveners herein. 


ARGUMENT. 

Where there is no conflict in the evidence and no 
controversy over the primary facts, the assigned 
errors relating to the findings of fact raise only ques¬ 
tions of law. SI. Paid Abstract ('onipany vs. Commis¬ 
sioner, 32 Fed. (2d), 225, 220. 

The method bv which the statement of evidence was 

* 

made up by agreement of counsel should facilitate any 
separate consideration this court finds it desirable to 
make of those assignments of error which relate to the 
findings of fact. The appellants objected, excepted, 
and assigned error in respect to parts of findings 
numbered 13 and 16 (R. 107, 109, 140). The statement 
of the evidence recites that the evidence established 
the other lindings, that is, 1 to 12, 14, 15 and 17 to 20 
(R. 153, 101), and that such findings together with the 
other testimoilv set out in detail, witness bv witness, 
constitutes the substance of all the evidence in the case 
(R. 104). The findings excepted to were therefore 
conclusions drawn from the primary facts included in 
the findings not excepted to or based upon such testi¬ 
mony as is set out. This method resulted in the com¬ 
pression of a stenographic record of 955 pages into 
a statement of evidence of 15 printed pages. 

Our contentions about the findings excepted to are 



21 


detailed in a filed paper (R. 106) incorporated by ref¬ 
erence in the statement of evidence (R. 168-169). They 
are relied on without repetition here. Our position is 
that llie findings excepted to, in so far as they purport 
to state facts, are purely fictitious, and they |\vill not 
be further referred to unless it shall develop that ap¬ 
pellees base arguments on them. In so far as tjlie find¬ 
ings excepted to are statements of conclusions, any 
support of them would necessarily be a duplication of 
what is said in support of the assignments of error 
based on the “conclusions of law” and decisiorj of the 
court below. It would seem more helpful to present 
the appellants’ entire case under a few logical head¬ 
ings rather than enter upon a detailed discussion of 
each error assigned. These headings will be I found 
grouped in the index, and the following argument is 
so arranged. I 


The release of the Stern deed of trust was wrongful 

and unauthorized. 

i 

It is, of course, settled that the trustees in a d<fced of 

trust derive their authoritv solelv from that iiistru- 

• • 

ment and are strictly limited thereby. Anderson vs. 
White, 2 App. I). C. 408, 419; Wheeler vs. Me Blair, 5 
App. D. C. 375, 381-382; Spruill vs. Ballard, 61 |App. 
D. C. 112, 114. | 


A good general statement of the rule appears lin 11 
Perri) on Trusts and Trustees (Seventh Edition),!Sec¬ 
tion 602g, as follows: i 

“The powers of trustees under deeds of trust, 
and of mortgagees under mortgages with power 
of sale, depend entirely upon the terms of the 
deeds. Such powers are created by, and exi^t in 
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the deeds, and of course they exist in the terms 
in which they are created, ami in no others. They 
are to be exercised by the trustees in pais. They 
are wholly matters of convention and contract be¬ 


tween the parties, and not of law or jurisdiction. 
They can be exercised because they are conferred 
by one party upon another, and not because the 


law or the courts have conferred or 


authorized 


them. Statutes in some of the States have regu¬ 
lated their execution, but such statutes do not 


create the powers themselves. Therefore it is that 
purchasers of land under powers take under the 
deed in which the powers are created; it is as if 
the purchaser’s name was inserted in that deed. 
It follows that the purchaser must look carefully 
to the intention and purpose of the power as well 
as to its extent, for if it is executed contrarv to 


its intent or purpose, or outside of its true scope, 
or not in the manner in which it is provided that 
it shoiild be executed, the purchaser will take no 
title. The purchaser is bound to know the full 
particulars and purpose of the power under which 
lie purchases; and if he makes any mistake in the 
construction of the power, or if he does not fully 
inform himself and acts in ignorance, he will take 
no title if the power is not properly executed.” 


The Stern deed of trust authorized a release by the 
trustees before maturity only upon a full payment at 
the office of Swartzell, Kheem and Hensey Company 
of the principal secured thereby together with inter¬ 
est and two months' advance interest (R. 114). 

Each note contained a provision making it payable 
“at the office of Swartzell, Rlieem and Hensey Com¬ 
pany” (R. Ill). 

The provision in the deed of trust was similarly not 
for a payment to Swartzell, Rlieem and Hensey Com¬ 
pany but even with regard to the full payment with 
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which we are here concerned the phrase used was “at 
the office of Swartzell, Rlieem and Hensev Companv” 
(R. 114). ‘ I 

.Such provis ions do not normally constitute !the or- 
ganization, at the office oi which the U0TP5 are flayatfleT 
thre ngenTTo receive payment It is settled tliatj an ob r 
ligation is noF payable fo~a'T)nn'k or oilier institution 
“TlTerely because tlTe "office of the institution, is irujide the 
“place of payment. See Cheney y^ Lih^y . i;u V\ S. 68. 
33 Law. Ed. 818, and see also the many cases cited to 
the same effect in 8 C. J. 601. 

Rut we conceded below and now concede that this 
provision in the deed of trust was to be read jin the 
light of the circumstances under which the phrase is 

1 I 

there used, and so read it is the equivalent ofj “to” 
Swartzell, Rlieem and Hensev Company. The circum¬ 
stances which justify this construction are tInjit the 
notes secured bv the deed of trust were to be and were 

i 

sold by Swartzell, Rlieem and Hensev Company jto its 
customers and the noteholders might well be and were 
numerous and widelv scattered. The obvious intent of 
the provision would be defeated, therefore, i}‘ the 
phrase “payment at” were given its normal and (strict 
construction. The intent of this clause authoriz ng a 
full pay payment at the office of Swartzell, Rlieem and 
Hensev Company was to authorize Swartzell, R leem 
and Hensev Company to receive as agent for alj the 
noteholders a full payment tendered to it. 

But such payment in order to bind the noteholders 
would have to be in cash, since there is no implied 
power in a collecting agent to accept in payment any¬ 
thing but lawful money. 1 
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In Ward i's. Smith, 7 Wall. 447, 19 Law. Ed. 207, 
210, the Court said: 

“That tlie power of a collecting agent, by the gen¬ 
eral law, is limited to receiving for tlie debt of his 
principal that which the law declares to be a legal 
tender, or which is bv common consent considered 
and treated as money, and passeth as such at par, 
is established by all the authorities". 


The reason for the rule limiting the authority of an 
agent for collection to accept payment in money only 
is well stated in Sweeting vs. Pearce , 7 C. B. X. S. 449, 
485, in which the Court said: 

“It is not disputed that the general rule of law 
is, that an authority to an agent to receive money 
implies that he is to receive it in cash. If the 
agent receives the money in cash, the probability 
is that he will hand it over to his principal: but if 
he is to be allowed to receive it by means of a set¬ 
tlement of accounts between himself and the deb¬ 
tor, he might not be able to pay it over: at all 
events, it would verv much diminish the chance of 
the principal ever receiving it: and, upon that 
principle, it has been held that the agent can not 
as a general rule receive payment in anything else 
than cash." 


See also: 

op t fiOS 

21 R. C. L. 869-870. 

At the time of the release of the Stern trust on Octo¬ 
ber 31, 1929, the entire principal amount secured there¬ 
by, namely $375,000, with interest at the rate of 6 per 
cent from July 30, 1929, was outstanding and unpaid 
(R. 137, 139). * 

It follows, therefore, that at the time of said release 
the only payment to Swartzell, Rheem and Hensey 
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Company which would have authorized the trustee to 
release the Stern trust was a cash payment of $375,000, 
plus 6 per cent interest from July 30, 1929 to October 
31, 1929, plus two months’ advance interest, oi| a total 
of approximately $384,437. I 

The only payments, however, which were ljiade to 
Swartzell, Rheem and Hensey Company or to janyone 
for that release were the cash one of $324,472(92 and 
the Abner-Drury Company second trust note for 
$44,375 (R. 160)* ' I 


It seems obvious, therefore, that the release! of the 

i 

Stern deed of trust was unauthorized and wrongful 
because the requirements of the deed of trust had not 
been complied with. This is so, entirely apart frpm the 
subsequent action of the Swartzell, Rheem and Ijlensey 
Company in misappropriating the money. | 

I 

l 

The facts which made the release of the Stern deed of 
trust wrongful and which showed the lack bf au¬ 
thority on the part of the trustees thereunder to 
release were fully known to the New York L^fe In¬ 
surance Company and it is therefore not entitled 
to rely on said release. 

The application of the Abner-Drury Company for a 
loan of $325,000 informed the New York Life insur¬ 
ance Company that the Stern trust for $375,000 op this 
property was outstanding and wholly unpaid (R. 125). 
The preliminary title report by the Title Company on 
this property to the Xew York Life Insurance com¬ 
pany likewise informed it that this property was] sub¬ 
ject to the Stern deed of trust for $375,000 (R. 1127, 
128). This preliminary title report further informed 
the Xew York Life Insurance Company that th<ji in- 
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debtedness represented by tlie Stern $375,000 trust 
was covered by 505 promissory notes of denominations 
varying from $250 to $1,000, which were not yet due. 

The number and amounts of these notes, together 
with the well known fact that the principal business of 
Swartzell, Rheem and Hensey Company was the sell¬ 
ing of mortgage notes (R. 100), gave full warning that 
these notes had been sold. AYe have above-noted 
that it is onlv bv reading the deed of trust in the light 
of the fact that the notes were in the hands of numer¬ 
ous and scattered holders that we are justified in con¬ 
struing the deed of trust to authorize a payment of tin* 
notes by a full payment to Swartzell, Rheem and Ilen- 
sey Company. 

The provisions of the Stern deed of trust were at 
least constructivelv known to the Xew York Life In- 
suranee Company and, of course, were actually known 
to its admitted agent, the Title Company. The other 
facts, such as what was being paid for the release and 
the detailed terms of the entire transaction were known 
to the Xew York Life Insurance Company either di- 
rectiv or through the knowledge of its agents in the 
transaction. 

It should be borne in mind that this refinancing op¬ 
eration was not only initiated by a representative of 
the agent of the Xew York Life Insurance Company, 
but the very method followed was suggested by him 
(R. 119). The plan as originally conceived by Abrams 
was to refund the Stern trust of $375,000 by paying 
thereon the proceeds of a new first trust for $325,000 
and giving a second trust to cover the balance, all with- 
out cost to the owner of the property. The only varia¬ 
tion in this plan as carried out was that the amount of 
the second trust was reduced in order to give the 
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owner of the property the equivalent of a lo\|er in¬ 
terest rate on the new loan. ! 

The settlement sheets which were prepared by the 
Title Company upon information furnished by Mr. 
Anderson of Hagner and Company gave the financial 
details of the refinancing operation and advised every¬ 
one who read them that a second trust note of $44,375 
was “being exchanged for balance of first trustr and 
that $324,472.92 was the “amount to be paid for re¬ 
lease of existing first trust” (R. 131, 132). j 

This is the interpretation which the New jYork 
Life’s own agents ])laced on the transaction. Rllieem 
apparently blinded them to his lack of authority b|y the 
boldness of his letter of September (i, 1929 (R. 121), 
in which he stated: “We will accept in payment of the 
present first trust of $375,000, $325,000 in cash ajnd a 
second trust note for $44,375.” j 

In Smith vs. Ayer. 101 IT. S. 320, 25 Law Ed. 955j 958, 
the Supreme Court has this to say in regard to nbtice 
to an attorney or agent being notice to his principal: 

“The facts brought to the knowledge of their 
(the lenders’) attorney in his inquiries respecting 
the note and the authority of Benjamin T. Renick 
to pledge it, are considered in law as brought to 
their knowledge. Information to him of all essen¬ 
tial matter affecting the subject he was investigat¬ 
ing was in law information to them, and their! ac¬ 
tion must be adjudged accordingly. The law, in¬ 
deed, goes much farther than this: it considers the 
principal as affected with notice of all facts, notice 
of which can be charged upon the attorney”. | 

Thus, the New York Life Insurance Company was 
fully informed as to what was being paid for the re¬ 
lease and also as to the inadequacy of such payment 
to meet the release provisions of the deed of trust, i 
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The rul£ of law applicable to such a situation is laid 
down by the Supreme Court of the United States in 
Connecticut Ceneral Life Insurance Company vs. E1- 
t 1 red ye, 102 U. S. 545, 2b Law Ed. 245. In that case 
one Van Kiswick sold to Coburn, and took back three 
notes payable in one, two and three years, secured by 
deed of trust to William II. Ward. Coburn sold to one 
Mayliew, who subdivided for the purpose of building 
and applied to the Connecticut General Life Insurance 
Company through its agent at Washington, John C. 
Bigelow, for a loan of $22,000, and through him the 
loan was effected. The Court said: 

“To obtain this loan it became necessary to 
have the existing incumbrances upon the property 
discharged. The Company would not take the 
property as security with any prior lien upon it. 
in addition to the deed of trust to secure Coburn’s 
notesl the property was then subject to a prior 
deed of trust, executed by a former owner, to se¬ 
cure the sum of $7,000. The Insurance Company 
left the matter of investigating the title and deter- 

V V* 

mining as to the sufticienev of the securitv to Bige- 
low, who was speciallv instructed to see that the 

T i • 

Company had the tirst lien upon the property, lie 
employed Ward, the trustee of the Coburn deed, 
to examine and report upon the title. In com¬ 
pliance, it would seem, with Bigelow's wishes and 
in conjunction with Van Kiswick, who described 
himself as the holder of the lirst note of Coburn, 
but without the consent or knowledge of the com¬ 
plainant, then holding the other two notes, Ward 
executed a deed of release of the property. It is 
to sol aside this deed, as a fraud upon the rights 
of the complainant, that the present suit is 
brought. 

“It is very plain, from the evidence contained 
in the record, that Bigelow, in the course of his in¬ 
quiries as to the condition of the property, became 
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fully acquainted with the existence of the dcjeds of 
trust, and learned that the notes secured wcjre not 
paid. The deeds were on record, and h|e was 
bound to take notice of them. The deed of t oburn 
designated the notes and limited the power |of the 
trustee to release the property. He was in (terms 
authorized to release and reconvey it onlyj upon 
the full payment of the notes, and not otherwise. 
The deed showed the time the notes had t(j> run, 
and that by their terms they were not theij due. 
Unless paid at the time, or, what would be deemed 
equivalent, surrendered, the trustee had no au¬ 
thority to execute the release. It was not sufficient 
that the original payees of the notes joined in the 
instrument or consented to its execution. So far 
as they had parted with the notes they were de¬ 
nuded of power over the subject. j 

“It is not necessary to express any opinion as 
to the authority of a trustee to release property 
conveyed to him at any time, where no such re¬ 
striction, as in the present case, is in terms placed 
upon his power. We confine our language to the 
precise point before us. Here there was nq au¬ 
thority on the part of the trustee to execute) the 
deed until payment of the notes was made. 'The 
fact of their non-payment being known to Bigelow, 
the agent of the Insurance Company, knowledge of 
it must be imputed to the company, his principal; 
and both must be charged with knowledge of! the 
law and the consequent inability of the trustee, at 
the time, to release the property. 

“To prevent misapprehension, it is proper to 
state that we do not wish to intimate any opinion 
upon the general question, whether a purchased of 
property may not rely upon a release of a j|)re- 
vious mortgage or trust-deed found upon the)of¬ 
ficial records of the district where the property is 
situated, without further inquiry, where he |ias 
no knowledge of the non-payment of the indebted- 
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ness secured; but what we hold is, that where a 
purchaser, and a mortgagee or trustee of a trust- 
deed stands in the same position, at the time of 
taking a deed, has information that a prior mort¬ 
gagee or trustee of a prior deed has released the 
property from the mortgage or trust, without pay¬ 
ment of the notes or their surrender, or express 
authority from the holder of them, he will take 
the property subject to any equiable right of the 
holder'of the notes, to secure the payment of which 
the mortgage or trust-deed was executed.” 


It may be well here to point out why the case at bar 
falls within the - rule laid down in the Kldredge case 
and not within that of its companion case of Williams 
rs. Jackson, 107 U. 8. 47S, 27 Law Kd. 329. In the 
Williams case one Sweet and wife gave a deed of trust 
to Charles T. Davis and one Sticknev to secure the 
payment of four notes, payable in one to three years 
to the order of Augustus Davis. Sweet and wife em¬ 
ployed ('. T. Davis to get a new loan and he got Wil¬ 
liams to agree to lend $5000 if satisiied “bv a convev- 
ancer’s abstract of title that the land was free of all 
incumbrance, but not otherwise”. At about the same 
time C. T. Davis and Sticknev as trustees released the 
first deed of trust, reciting that the debt had been paid, 
although the facts were that three of the notes were 
still outstanding and unpaid in the hands of the plain¬ 
tiff. Augustus Davis, the payee of these notes, joined 
in the release. Williams refused to advance his money 
for the new loan until the original trust was released 
of record, and he had no information that the notes 
secured by the lirst trust were held by the plaintiffs 
or that they were unpaid. The Court held that Wil¬ 
liams, in the absence of contrary knowledge, was on- 
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titled to relv on the record and that the release was 

i 

effective as to him. In this connection the Courjt said: 

“the recorded deed of release executed liy him 
(payee) as well as by the trustees, reciting tliat the 
notes had been paid, and conveying the legal title, 
bound the plaintiffs, as well as himself, in favor 
of anyone acting upon the faith of the recoil'd and 
ignorant of the real state of facts”. 

It is thus clear that the reason that William|s was 
held to be protected in making his loan was becalise he 
had relied upon a release of record, which was regular 
upon its face, without any notice that the record did 
not represent the true facts. This is in accordj with 
the well-established rule, with which we have no quar¬ 
rel. 

For the same reasons, the cases of Ballard Bros. 
Fish Co. vs. Stephenson, 49 Fed. (2d) 581, and Martin 
vs. Poole, 36 App. D. C. 281, are clearly distinguish¬ 
able. | 

In this connection an interesting contrast appears 
between the position of the New York Life Insurance 
Company and that of intervener Nellie B. Stitt. |Mrs. 
Stitt purchased before maturity the Abner-Drury 
Company note for $44,375 secured by a second deed of 
trust on the Ponce de Leon. She had no notice ot any 
infirmitv in the release of the Stern trust and in mak- 
ing the purchase relied upon the record of that release 
(R. 140-141). These appellants recognize that slie is 
entitled to be protected under the sound rule laid down 
in the three cases last above cited. 

In the case at bar, the New York Life Insurance 
Company not only did not rely on the record, for i the 
release had not been recorded when the New Yiork 
Life advanced its money to obtain the release, bu|t it 


also was fully acquainted with all of the facts, which 
should have apprised it of the lack of authority on the 
part of the trustees to release. 


Even if the New York Life Insurance Company had 
been unacquainted with the facts which showed 
that the trustees were releasing without authority 
it was, in accepting the release, inasmuch as it 
was a party to the procurement thereof, under a 
duty to ascertain at its peril that the trustees were, 
in making said release, acting within the authority 
conferred on them by said deed of trust. 


One who is a party to procuring a release of a deed 
of trust cannot claim to be relying upon a record which 
he himself is making and must ascertain at his peril 
that the trustees in making the release are acting 
within the authority conferred upon them by the deed 
of trust. 

This is well illustrated bv the case of W'uifUc vs. 


Boiiebrake . Fed. 1G5, in which a bill in equity was 
brought by complainant Windle to foreclose a mort¬ 
gage on real estate given bv Bonebrake and wife to one 
Stover to secure the payment of a negotiable bond. 
Stover, the mortgagee, immediately placed the mort¬ 
gage on record, and then sold and transferred the 
bond and mortgage to one Hurd, who soon thereafter 


sold and transferred them to plaintiff 'Windle. Imme- 

diatelv after the execution and deliverv of the mort- 
* * 


gage, the mortgagors, Bonebrake and wife, sold and 
conveyed the real estate to one Boydston, subject to 
said mortgage, and he in turn sold the land to one 

I v* 7 

Likes, who sold and conveved it to defendant Sheer. 
At the time Sheer bought the property there was nc 
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assignment of the mortgage on record, and Shieer had 
no knowledge of the transfer and sale of the b(jmd and 
mortgage, and Stover, the mortgagee, falsely! repre¬ 
sented to Sheer that he (Stover) was still the owner 
and holder of the same, and had them in his possession, 
and that he would release the mortgage of recoifd upon 
Sheer paying the money to him. Relying upo^i these 
representations of Stover, they together went! to the 
office of the Register of Deeds, and Stover then and 
there satisfied the mortgage of record, and She^r paid 
the monev and took a deed for the land. Stover did 
not have possession of the bond or mortgage and no 
title or interest in them, nor anv authoritv to katisfv 
the record. In the Court’s words: 

“The controversy is now between this plaintiff 
and David Sheer, as to whether the mortgage is a 
lien on the land as against Sheer’s title. When 
Sheer began negotiations for the land the records 
disclosed the existence of the mortgage unsatis¬ 
fied, the debt not due for several vears to come, 
and pavable at a bank in Chester Countv, Penn- 
sylvania, and a negotiable obligation outstanding 
for which the mortgage was given to secure. 
Neither Stover nor anyone else told Sheeil that 
the debt had been paid; on the contrary, h<|i was 
told that the debt was not paid, and in this trans¬ 
action he undertook to pay it off and get thy rec¬ 
ord clear”. I 


In holding that the release was ineffective and that 
the plaintiff as holder of the bond and mortgage was 
entitled to foreclosure, the Court said (page 167) J: 

“Had Sheer found the record of the mortgage 
released and satisfied by the mortgagee, and he 
had no actual notice of the assignment, or that 
the debt was unpaid, he might well have relied on 
the record; and in such a case he would takd the 


land free of incumbrance, although the record may 
have been released by fraud, accident, or mistake, 
or merger of titles. (Citing authorities.) 

At the same time it must be kept in mind that the 
record which will protect the subsequent purchaser 
is the record as he finds it, and not as he wakes it, 
or procures it to be wade (the Court’s italics). 
* In the case of Insurance Co. vs. Eld red ue, 

102 U. S. 545, when the Insurance Company made 
its loan the deed of trust to secure the notes held 


bv Eldredge was released. But the release was 
procured by the agent of the Insurance Company 
and such record could not avail the company. If 
this was not the rule it would open wide the door 


for fraud and carelessness, as 


a party could take 


advantage of 


own wrongful or careless 


Stifjer vs. Bent , 111 111. 
foreclose a deed of trust 


328, was a suit by Bent to 
given to Davis as trustee. 


The owner of the property contracted to sell to the 
defendant, Stiger, who refused to purchase unless he 
could pay off the trust. Davis released the trust upon 
payment to him of the amount thereof by Stiger and 
converted the amount paid to his own use. The trus¬ 
tee did not have the note in his possession and it was 
not surrendered. 


In holding that Bent, the payee and owner of the 
note, was entitled to foreclose and that the release was 


ineffectual, the Court said (page 337): 

“On the hearing, the complainant produced her 
note in evidence, and this raised a presumption 
that it kvas still unpaid and lawfully hers, (citing 
cases) To overcome this presumption the respon¬ 
dents gave in evidence and relied upon the entry 
of satisfaction upon the record of the deed of 
trust; and in reply to this, complainant contends 
that the satisfaction was entered without author¬ 
ity, and that it is therefore of no effect. An entrv 

« 7 * 
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of satisfaction of a trust deed by the Trustee, 
where tlie indebtedness secured by it has not been 
paid, and the act is not authorized by the holder 
of the indebtedness, lias no effect upon the deed 
of trust as between the original parties, nor as to 
subsequent purchasers with notice, (Insurance 
Co. v. Eld red ye, 102 U. S. 545.) It is claimed 
here, however, that Stiver was not a purlchaser 
with notice, and upon the solution of this jliincces 
the present question. 

“Stiver’s negotiation for the land commenced, 
as has been seen, before the entry of satisfaction 
was made. The entry was made in consequence 
of that negotiation, and to aid in carrying }t out. 
The record of the deed of trust informed him, be¬ 
fore the entrv was made, that Davis merely held 
the title in trust to secure the payment of the 
promissory note, and it also informed liiip that 
that note was not payable to Davis, but tljiat it 
was payable to Lucinda G. Bent, and that it was 
negotiable by endorsement. The note, he Knew, 
was not surrendered or cancelled at the time, and 
the evidence fails to show that it was then pre¬ 
sented or in the possession of Davis”. 

l 

Kenny vs. Jefferson County Bank, 12 Colo. Apt). 24, 
54 Pac. 404, was a case involving a fraudulent fore¬ 
closure by a trustee under a deed of trust, and the suit 
was between the transferee of the notes secured under 
said deed of trust and the purchaser of new trust ijotes 
issued after the fraudulent foreclosure. The Court 
sustained the priority of the original notes and said 
that the new noteholder was put on notice of the ir- 
regularitv of the foreclosure bv matters of record, 
such as the price bid and the fact that foreclosure [was 
had before maturity of the notes and in the cours£ of 
its opinion further said: I 
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“Further and beyond all this, it is undoubtedly 
true and in this all the authorities agree that a 
trustee by written instrument is clothed with no 
powers save those which are expressed in the writ¬ 
ing, and if his authoritv to act is in anv wise, or 
at all, dependent upon matters in pais, the parties 
dealing with the trustee are bound in the one case 
to see that the authority is expressly given by the 
instrument and in the other that those facts exist 
which authorize the trustee to act”. 


In the final argument in the Court below, counsel for 
the New Ybrk Life In surance Company took the posi¬ 
tion that that company did not deal with the trustees 
under the Stern deed of trust but dealt onlv with the 
Swartzell, Kheem and Ilensey Company. In view of the 
finding of the trial Court that the Swartzell, Kheem 
and Ilensey Company was a one-man concern and was 
under the complete domination and control of Kheem 
and the further finding that all transactions had with 
the company were conducted by Kheem, it would seem 
that there is but little distinction between the trustees 


and the company. However that may be, it should be 
kept in mind that the Swartzell, Kheem and Ilensey 
Company was the agent of the noteholders to receive 
full payment, and the same rule applies to a third party 
dealing with a known agent as with a known trustee, 
that is, that such third party must ascertain at his 
peril that the agent or trustee is acting within his au¬ 
thority. 

2 C. J. 562-563: 

“It follows from the above rules that as a gen¬ 
eral rule every person who undertakes to deal with 
an alleged agent is, by the mere fact of the agency, 
put upon inquiry, and must discover at his peril 
that it is in its nature and extent sufficient to 


permit the agent to do the proposed act, a|nd that 
its source can be traced to the will of the alleged 
principal, particularly where he is dealing with 
an agent whose authority he knows to be Special, 
or where it is his first transaction with the agent, 
or the circumstances connected with the agency 
are such as should put him on inquiry, as where 
it appears from the circumstances of the jpartic- 
ular business that the interests of the ageint and 
principal are necessarily adverse, or that ^lie au¬ 
thority is of an unusual, improbable, or extraor¬ 
dinary nature. Such a person is to be regarded 
as dealing with the power before him, and must, 
at his peril, observe that the act done by thej agent 
is legally identical with the act authorized by the 
power”. j 

In Metropolitan Casualty I)is. Co. vs. Potomac 


Builders* Supply Co., 61 App. D. C. 255, 25(j, 
Court quoted with approval from 2 C. J. 563, as 
lows: 


this 

fol- 


44 ‘The person dealing with the agent should as¬ 
certain the extent of his authority from the (prin¬ 
cipal, or from some other person who will hjive a 
motive to tell the truth in the interests of thejprin- 
cipal, and he cannot rely upon the agent’s state¬ 
ment or assumption of authority, or upon the 
mere presumption of authority.’ ” 


Union Pacific B. B. Co. vs. Durant, 95 U. S. 576, 24 
Law. Ed. 391, 393: j 

“All the deeds but one designate the appellee as 
‘trustee’, without setting forth for whom oij for 
what purpose. Parol evidence was admissible to 
show these things. The designation alone jwas 
sufficient to devolve the duty of inquiry upon any 
third person dealing with the property.” | 
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Jones vs. Holladay, 2 App. D. C. 279, 

“Ryon also had knowledge of the title under 
which Holladay held and claimed to hold. He 
was bound, too, to inquire into his powers and 
duties as trustee as well as into the other author¬ 
ity possessed bv Kimball.” 


Smith vs. Ayer. 101 U. 8. 320, 25 Law. Ed. 955, 958, 

“The law exacts the most perfect good faith 
from all parties dealing with a trustee respecting 
trust property. Whoever takes it for an object 
other than the general purposes of the trust, or 
such as may reasonably be supposed to be within 
its scope, must look to the authority of the trus¬ 
tee, or he will act at his peril. 

“The adjudications in support of this doctrine 
are very numerous. The doctrine pervades the 
whole law of trusts”. 


Dr patron vs. Young, 134 U. 8. 241, 33 Law. Ed. 923, 
930: 


“The rule is well settled that ‘in the case of a 
naked power, not coupled with an interest, the 
law requires that every prerequisite to the exer¬ 
cise of that power should precede it. The party 
who sets up a title must furnish the evidence nec¬ 
essary to support it. If the validity of a deed de¬ 
pends on an act in pais, the party claiming under 
it is as much bound to prove the performance of 
the act as he would be bound to prove any matter 
of record on which the validity of the deed might 
depend/ Williams v. Peyton, 4 Wheat. 77; Han¬ 
som v. Williams, 2 Wall. 313, 319.” 

In Marshall vs. Kraak, 23 App. D. C. 129, 132, this 
Court, in speaking of a trustee in a deed of trust to 
secure a debt, said: 


“Courts of equity have from time immemorial 
recognized that the estate of the trustee is a naked 
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legal title without any beneficial interest whatever, 
further than the compensation provided foi* the ex¬ 
ecution of the trust, consideration of which is not 
allowed to enter into the question of the extent of 
the estate conveved, and thev have always held 
the legal title in strict subordination to the bene¬ 
ficial interest of the debtor and creditor in the 
transaction”. 


In 27 R. C. L. 431, it is said: 

“in case of a sale by a trustee under a deed of 
trust the purchaser must see that all conditions 
precedent to the trustee’s power to sell are com¬ 
plied with: without this he cannot assert any right 
to protection as a bona fide purchaser”. 


11 Perry on Trusts and Trustees (Seventh Edition), 
Section 800, 

“A purchaser who lias notice that he is purchas¬ 
ing trust property is bound to inquire as jo the 
authoritv of tlie trustee”. j 


See also 39 Cyc. 375-376. 

Thus the Xew York Life Insurance Company,! even 
if it had been ignorant of tlie facts in this refinancing 


operation, would still not be protected because i|t was 
its dutv to ascertain that the Swartzell, Rlieenj and 
Hensey Company, in accepting what was paid to Itliem 
as payment in full, and the trustees, in executing the 
release, were acting within their authority. Any btlier 
rule would place a high premium on ignorance ivlien 
dealing with a known agent or trustee. | 
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The New York Life Insurance Company, by paying or 
causing to be paid to the Swartzell, Rheem and 
Hensey Company a sum less than that which the 
Swartzell, Rheem and Eensey Company was au¬ 
thorized, as agent of the noteholders, to accept in 
payment of the notes, thereby constituted Swart¬ 
zell, Rheem and Hensey Company the agent of the 
New York Life Insurance Company to use said sum 
in settling or attempting to settle with the note¬ 
holders. 


In Curfis vs. 1 Mierarity. 6 Howard 14(5, 1*2 Law. Ed. 
380, one Blount was the attorney and a iron t of Inner- 
aritv to collect monev due under a mortgage. The 
amount due was in dispute, and Blount 's written power 
of attorney authorized him only to collect any payment 
on account and to credit the same on the mortgage and 
to give a receipt and release for the sum so collected. 
Blount accepted in full settlement a sum less than that 
which his principal claimed and gave the mortgagors 
a release of the mortgage, which was recorded. While 
the sum so collected was in Blount's possession, he 
became insolyent. Ilis principal, Innerarity, had never 
ratified the settlement, and brought suit in equity to 
cancel the release and for foreclosure. It was con¬ 
tended by the mortgagors that even if the amount paid 
was less than the full amount due, such payment was 
good as a 1 payment on account, for which the mort¬ 


gagors should receive credit. 

The Supreme Court, in holding that the mortgagors 
in making payment upon terms which were not within 
Blount's authority to agree to, constituted him their 
agent, and that the mortgagee was entitled to a can¬ 
cellation of the release and the foreclosure of the mort- 
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gage without the allowance of any credit to tile mort¬ 
gagors for the sum so paid, said (p. 162) : 

‘‘It is contended, in the present case, that tlie 
excess and tlie rightful execution are easlily dis¬ 
tinguishable, and that the receipt of t he ^ money 
was a valid act and binding on his principal* 
though the settlement and release were voijl. But 
we are of opinion, that the appellants have not put 
themselves in a condition to have the benefit of 
this principle. Blount's power of attorney was a 
bare authoritv to receive money on account! of the 

• I 

mortgage then in litigation, if the appellant^ chose 
to pay him any, leaving all the questions in dis¬ 
pute between the parties open to future adjust¬ 
ment. But the mortgagors refuse to pay him 
monev on the conditions on which he was author- 
ized to receive it, and give a valid acquittance. On 
the contrary, the monev given to Blount is on their 

* 7 . * . . i 

own terms, and in consideration of a settlement, 
arrangement, and release, which they knew, or 
ought to have known, Blount had no authority to 
make. The money paid, the bond given, the receipt 
taken, discharging them from the balance claimed, 
on the bill of exchange and from one half c|f the 
last installment, constitute one transaction, iHav¬ 
ing advanced the money on their own terms and 
conditions, and not on those tendered bv Innierar- 
ity, they put him into a situation in which he'must 
either affirm or repudiate the whole transaction. 
For if he accepted the money, they might insist 
that he could not reject the consideration on \jhich 
it was given, on the familiar principle of the, law, 
‘that the principal cannot ratify a transaction of 
his agent in part, and repudiate it as to the rest’. 
(Story on Agency, sec. 250.) Besides, by (thus 
undertaking to enter into a treaty with Bipunt 
which tliev knew could not be binding without! the 


assent of Inneraritv, they in fact constituted 
Blount their ambassador or agent to obtain its con¬ 
firmation.” i 
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The general rule is thus stated in 2 C. J. 634: 

“A general authority to collect or receive pay¬ 
ment implies no authority, in the absence of the 
principal’s consent, to assign or compromise the 
claim, or to waive his principal’s lien or release 
securities, without payment of the debt, or to re¬ 
lease some of the parties who are liable on the 
claim or to substitute other persons in their stead 
or to accept a partial payment of the obligation as 
full settlement’’. 


The authorities just cited effectivelv answer anv 
contention that the payment as made to Swartzell, 
Rheem and Ilensey Company could be effective as 
against the noteholders for any purpose, or could op¬ 
erate even as a payment of the notes which that com¬ 
pany held for safekeeping and collection. 


The possession by Swartzell, Rheem & Hensey Com¬ 
pany of some of the notes for collection is imma¬ 
terial. 

In the trial court’s opinion there was only a passing 
suggestion that some of the notes might be in a status 
different fi L om the bulk of them. The court said: 

“It may be that a number of these notes, as it 
happened, were still in the possession of (and 
some in the ownership of) Swartzell, Rheem & 
Hensey Company as they had been.” (R. 166.) 

When, however, appellees’ counsel submitted conclu¬ 
sions of law which were adopted by the court, there was 
included the following: 

“3. The receipt by Swartzell Co. of the check 
for $324,472.92 operated as full payment of the 
$68,300 notes held bv Swartzell Co. for collec¬ 
tion.” (R. 142.) 
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This “conclusion of law” will become material if this 
court shall reverse the trial court’s decision lliat a 
release was authorized in respect of all the notes. 

What differentiated these $08,300 notes was tljat the 

balance of the issue was neither owned nor held bv 

% 

Swartzell, Klieem & Hensev Company, whereas of 
these $68,400 Swartzell, Klieem & Hensev Corjapany 
itself owned $4,000 and had authority from the indi¬ 
vidual owners of $64,300 to collect them, $32,d50 of 
these being owned by appellants and $31,650 by others 
(R. 138). 

If, therefore, $68,300 plus interest plus bonus had 
been paid or tendered Swartzell, Klieem & Hensev 
Company in respect of these notes, or the amount due 
on any note of this group had been paid or tendered 
in respect of it, the owners of these notes, oi* the 
owner of the note so singled out for payment, \j’ould 
have been bound by an acceptance of payment by 
Swartzell, Klieem & Hensev Company. But no |such 
transaction occurred. The $324,472.92 in monel’ re¬ 
ferred to, together with the second mortgage hote, 
were tendered to Swartzell, Klieem & Hensev C<j>. as 
agent for all the noteholders in satisfaction of th<p en¬ 
tire issue of note. What was so tendered had to l)e so 
accepted, or else rejected. If the tender had been di¬ 
rect to all the noteholders themselves, they would have 
had to accept it in full of all notes or reject it entirely. 
Thev could not have taken funds so tendered and ap- 
plied them to the payment of some notes in full, leav¬ 
ing others unpaid. The fact that the tender wa| to 
their agent, the Swartzell, Klieem & Hensev Company, 
does not change this. That Company could not effec¬ 
tively accept the tender as made, because of lack of au- 
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thoritv; and because not accepted the transaction as a 
whole fails as a payment. That Company, however, 
took and held the funds. Xot being able to take them 
as agent for the noteholders as tendered, it neces¬ 
sarily holds them for the parties tendering them. It 
had no authority from the parties tendering them to 
apply them separately to the payment in full of the 
group of notes held for collection, nor did it attempt to 
do so. We cannot now make for the parties a con¬ 
tract they did not intend nor attempt to make. 

The converse of this “conclusion of law”, which 
also has been suggested in aid of the appellees, would 
be equally fallacious. We refer to a suggestion that 
Swartzell, Rheem & Hensey Company had such power 
with regard to the notes it had in its possession for 
collection, as to make it necessary that there be paid 
to it in cash, as agent for all the noteholders collec¬ 
tively, only enough to take care of those notes not so 
held bv it. But anv such suggestion fails to take into 
account the fact that the only special power Swartzell, 
Rheem & Hensey Company had over the notes de¬ 
posited with it for collection was to accept separate 
payment of them, and such payment, like all payments 
to collection agents, must be in cash in full. The de¬ 
posited notes could not, any more than those held out¬ 
side, be*satisfied by a lesser sum than their face, paid 
in part in cash and in part in a new second trust note, 
nor could such collection agent waive or compromise 
the deposited noteholders’ rights to full payments. 

As a matter of fact none of the deposited notes were 
marked paid or cancelled (R. 138). 

On no construction of the transaction is it helped by 
the fact that some notes were deposited for collection. 
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The New York Life Insurance Company is not an inno¬ 
cent purchaser and is not entitled to claim as such. 

I 

We have pointed out above how this refinancing op¬ 
eration was initiated by the Xew York Life Insurance 
Company and how every detail thereof was kjiown to 
it either directlv or through its admitted agents. It 
had full notice of the release provisions of thp Stern 

deed of trust and it knew in detail exactly what was 

* 

being paid for the release, and consequently ljad full 

notice of the inadequacy of such payment. Appar- 

entlv its onlv concern was to obtain an executed re- 
% % 

lease. It was not even imposed upon by a false repre¬ 
sentation for, after being informed that the | entire 
amount secured by the Stern deed of trust was out¬ 
standing and unpaid, neither it nor its agents made 
any inquiry as to whether Swartzell, Rheem and Hen- 
sey Company held any of the Stern notes (R 139). 
Thus the Xew York Life Insurance Company knew 
every existing fact which rendered the release invalid 
in its hands. It naively trusted Swartzell, Rlieejn and 
Hensey Company to make proper application ^f the 
partial payments which were being made and to! make 
up the obvious deficiency necessary to meet the out¬ 
standing notes. ! 

As we understand the opinion of the trial judge, he 
considered that the wrong that was done the notehold¬ 
ers was that Swartzell, Rheem and Hensey Company 
did not pay them after Swartzell and Rheem ha'4 de¬ 
livered the release and the company had received the 
cash and the second trust note. We apparently difl not 
succeed in making it plain to the trial judge that the 
transaction of which we were complaining was the re¬ 
lease, not the fact that Swartzell, Rheem and Hensey 
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Company did not afterwards make up a sufficient fund 
to pay off the notes. The view that we pressed upon 
the court below was that inasmuch as Swartzell, Rheem 
and Hensey Company did not have authority from the 
noteholders to receive for them what it <rot in the trans- 
action with the Xew York Life Insurance Company 
and others, it took and held what it so received as agent 
for the persons who deposited the money and second 
trust note \\ L ith it. Inasmuch as it did not receive this 
money and second trust note within the scope of its 
authority to act for the appellant noteholders, and they 
have not ratified the transaction, they could not claim 
the money or the proceeds of the second trust note 
from Swartzell, Rheem and Hensey Company. The 
failure of Swartzell, Rheem and Hensey Company to 
pay the appellants was, therefore, not the legal injury 
done the appellants of which complaint is here made. 
The legal injury upon which this case is based is, on 
the other hand, the execution and delivery of the re¬ 
lease without such a payment to Swartzell, Rheem and 
Hensev Coinpanv as it had autlioritv to receive. 

Nevertheless the court below discussed the question 
upon the false basis above indicated and held that up 
to the time the money was paid over to Swartzell, 
Rheem and Hensey Company that company “had not 
yet done anything that was fraudulent or wrong; they 
might yet pay all these notes in full to their principals 
whom they represented” (R. 166); and that the Xew 
York Life Insurance Company was not put on notice 
that Swartzell, Rheem and Hensey Company “would 
not pay off the Stern notes” (R. 167); and, referring 
apparently to the failure of Swartzell, Rheem and Hen¬ 
sev Companv to pav off the notes, said that even the 
plaintiffs did not contend that the Xew York Life In- 
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surance Company “had part in any fraud on the part 
of” (R. 165) Swartzell, Rheem and Hensey Company 
and Mr. Swartzell and Mr. Rheem. What th(e court 
must have meant was that the New York Life ihad no 
part in the failure of Swartzell, Rheem and Hensey 
Company afterwards to repair the damage donej by the 
release transaction by paying off the noteholders in 
full. The trial judge could not have meant in tljie face 
of the existing facts that the New York Life Insurance 
Company had no part in the unauthorized release 
transaction. j 

We have also pointed out that as a matter bf law 
there can be no such thing as an innocent purchaser 
from a known trustee or a known agent, and that in 
this transaction it was the duty of the New Yorljc Life 
Insurance Company to ascertain at its peril that the 
trustees, in making the release, and Swartzell, Rheem 
and Hensey Company, in accepting a partial payhient, 
were acting within their authority. i 

There is a further reason why the defense of an in¬ 
nocent purchaser is not open to the New York Life 
Insurance Company. In its answers to the various 
bills of complaint and intervening petitions it pleaded 
that (R. GS) | 

“there was a prepayment in full of the notes 
secured by said deed of trust with interest! and 
advance interest thereon, all as provided in |said 
deed of trust; and the said Luther A. Swartzell) and 
Edmund D. Rheem, as trustees, on or about! No¬ 
vember 1, 1929, duly and lawfully executed and 
delivered a release of the said deed of trust etc.” 


i 

In the final argument, after the trial of these cahses 
below, it took the position for the first time that al¬ 
though the release was wrongful it was protected as 
an innocent purchaser. 



48 


It is settled law that the defense of being an inno¬ 
cent purchaser is available only when that defense has 
been specifically pleaded. 

In 27 R. C. L. 737, it is said: 

“The defense of a bona fule purchaser is an af¬ 
firmative defense and it is held that a defendant 
who would avail himself of such a defense must put 
it in issue by his pleadings: otherwise the court 
cannot consider and allow it, although the evidence 
may show that he could have maintained that de¬ 
fense had he set it up by his plea or by his an- 


II Pomeroy's liquify Jurisprudence (Third Edition), 
Sec. 784. p. 1390: 

“Unless the facts appear on the face of the com¬ 
plaint so as to permit a demurrer, there can be no 
doubt that in the new system as well as in the old 
the defense (a bona fide purchaser for value) must 
be pleaded, in order to be available”. 

7 Perry on Trusts and Trustees (Seventh Edition), 
Section 219: 

“This protection of a bona fide purchaser for 
value without notice is clear and certain, but it is 
hedged about with great care. It is said to be a 
shield to prof eel, and not a sword to attaek. It is 
surrounded with restrictions, so that it mav not 
become a cloak for fraud. The defendant in a 
suit in equity must clearly and unequivoeably 
swear in his answer that he is a purchaser for 
value without notice, and lie must set forth all the 
particulars of the purchase, and the title or pre¬ 
tended title of the person from whom he pur¬ 
chased. * * * If particular instances or cir¬ 

cumstances of notice or of fraud are alleged, there 
must be clear, special, and particular denials of 
each and everv circumstance. These stringent 
rules are necessary for the protection of the equi- 
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table interest of one person, where the leg^l title 
is in the hands of another”. 

The foregoing rule was recognized and applied in 
Wright-Blodgett Company vs. United States, 236 U. S. 
397, 59 Law. Ed. 637. 

W e submit, therefore, that on the merits and as a 
matter of pleading, the Xew York Life Insurance Com¬ 
pany is not entitled to claim as an innocent purchaser. 

I 

i 

General observations. 

I 

While it is true that these appellants had confidence 
the integrity of the Swartzell, Rheem and Hensev 
Company, it is equally true that the authority of that 
company to act as a collection agent for all the Note¬ 
holders and of the trustees to release was strictlv 

• 

limited bv the recorded deed of trust which was an 
% 

open charter to everyone. They certainly had a right 
to rely on the limitation of authority therein set out 
and have in no wav forfeited their right to sav tj<> a 

l 

third person | 

“We are not bound by the acts of the trustees 
or of Swartzell, Rheem and Hensev Company be¬ 
yond the authority conferred in the deed of trust ”. 


m 


The Xew York Life Insurance Company, in dealfng 
with the Swartzell, Rheem and Hensev Company, com¬ 
pletely ignored this limitation of authority and took no 
steps whatever either to protect itself or the notehold¬ 
ers. I 

| 

In this respect, the case at bar offers a significant 
contrast to the facts presented in the case of RhoderieJ: 
ei al. vs. Swartzell et al., 61 Washington Law Reporter 
559, 65 Fed. (2d) 813, decided by this Court on Miy 


i 
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29 last. In that ease tlie Metropolitan Life Insur¬ 
ance Company, being fully aware, just as the Xew York 
Life Insurance Company should have been in the ease 
at bar, of the necessity of a full prepayment before 
there could be a valid release, took steps by which it 
sought to insure the carrying out of the provisions of 
the deed of trust. In the case at bar, no such steps 
whatever were taken and the Xew York Life Insur¬ 
ance Company seemed entirely willing to rely on the 
possession of an unauthorized release. If the mere 
possession of a release is enough, then the purchase of 
such releases may be exacted to grow into a thriving 
business, all at the cost of helpless mortgage note- 
holders. 


We have not discussed the consequences to the maker 
of these notes the appellee Stern, nor to the owner of 
the property who made the new notes the appellee Ab- 
ner-Drury Company. These parties have apparently 
left their interests in this matter to be largely handled 
bv the Xew York Life. It seems obvious that so long as 
a possibility remains of personal liability on the notes 
on the part of Stern, the reinstatement of the trust 
securing the notes will operate to his benefit. As to 
Abner-Drurv Company, it has cast its lot with the Xew 
York Life. These corporations may have only claims 
against Swartzell, Kheem Hensey Company for what 
they turned over to that Company to use to satisfy the 
noteholders. As between themselves an adjustment of 
their relations may depend upon their mutual arrange¬ 
ments of which we have no knowledge. If we have 
demonstrated that their claims to the mortgaged prop¬ 
erty are inferior to the appellants’, the purpose of this 
brief is accomplished. 




CONCLUSION. 


It is respectfully submitted that on the facts, on the 
law, and on the principles of abstract justice the de¬ 
cree below was erroneous and should be reversed. 

i 

Paul E. Lesh, 

Dale D. Drain, 

Attorneys for Appellants in 

No. 6033 . 


Peelle & Lesh, 

Of Counsel. 
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BRIEF ON BEHALF OF HENRY P. BLAIR, JULIUS 
I. FEYSER AND MICHAEL M. DOYLE, TRUSTEES 
IN BANKRUPTCY OF SWARTZELL, RHEEM & 

HENSEY COMPANY. ! 


Statement of Fact. 


Swartzell, Klieein Hensey Co. was adjudged bank¬ 
rupt on its voluntary petition January 26, 1931. On 
March 17. 1931, Henrv P. Blair, Julius I. Pevser and 
Michael M. Doyle, were duly elected as trustees in 
bankruptcy for said bankrupt corporation and their 
selection having been approved by order of the court, 
they at once gave bond and qualified. As such trustees 
in bankruptcy, there vested in them all of the property 
and estate, both real and personal, of Swartzell, Rlieem 
& Ilensev Co. on the dav of bankruptev. Tliev were 
not parties to the bill of complaint filed by Minnie E. 
Simpson, Equity Xo. 7)2,441, herein designated as Xo. 
6030. 

Tliev were made defendants in the bill filed bv 
Charles William Curtis, et ah, known as Equity Xo. 
7)2,901, and in this Court as Xo. 6031. That there were 
no allegations in said bill of complaint with regard to 
Messrs. Blair, Peyser and Doyle, except that they were 
sued as trustees in bankruptcy of Swartzell, Rlieem & 
Hensey Co, and no relief is prayed with regard to 
them. They answered the bill, but made no claim of 
interest in the property involved. 

t 

Messrs. Blair, Pevser and Dovle, as trustees in bank- 
ruptcy of Swartzell, Rlieem Ilensey Co., were not 
made parties to the bill in equity filed by Martha L. 
Brittain and others. Equity Xo. 52,911. and in this 
Court Xo. 6033, nor in the bill of complaint filed by 
Louis P. Barrow, et ah. Equity Xo. 52,913, in this 
Court Xo. 6032. 

There were no findings of fact with regard to such 
trustees in bankruptcy, except Finding Xo. 19 which 


I 

is purely a formal statement of the fact of bankruptcy 
and the appointment of the trustees. The conclusion 
of law reached by the Court is that the bill a|nd inter- 
veiling petitions should be dismissed as to the trustees 
in bankruptcy of Swartzell, Rheem & liensey po. The 
final decree dismisses the bill of complaint and peti- 
lions in the consolidated causes as to such trustees in 
bankruptcy. Xo assignment of error on appehl refers 
to Henry P. Blair, Julius I. Peyser and Michael M. 
Doyle, trustees. j 

i 

While trustees in bankruptcy are certainly respon¬ 
sible for the acts committed by them in the admini¬ 
stration of the bankrupt's estate and can be held for 
breaches of their contracts committed by themselves, 
or for torts committed by them, it seems unreasonable 

I 

to require trustees in bankruptcy, who assert jno title 
to real estate involved in liquidation, to be maple par¬ 
ties to such liquidation and required to answer the 
same and appear at the trial of the case. Thi^ seems 
to impose an unusual burden on such trustees, and to 
increase the cost of administering the trust esta|te. 

Lt is submitted that tliev were unnecessarv a^d im- 
proper parties to the bill of complaint in the cipuse in 
which they were joined, Xo. G031, and that the decree 
dismissing the bill as to them was proper in every 
respect. 

Respectfully submitted, 

Joseph D. Sullivan, 

Atty. fur Henry P. Blair, Julius 1. Peyser, 
d Michael M. Doyle, Trustees in 
Bankruptcy of Swartzell, Rheem & 
liensey Co. | 


COURT OF APPEALS 
DISTRICT OF COLUMBIA 
— ii.Fn 

r •*, % 





CLER* 


IX THE 


Court of Appeals, district of Cofamfita 


April Term. 1933. 


Xos. 6030 and 6031. 


Minnie E. Simpson, et ai.., Appellants , 


David L. Stern, et al.. Appellees. 


BRIEF FOR APPELLEE, NELLIE B. STITT. 


Paul Sleman, 

Joseph T. Sherier, 

Attorneys for Appellee , 
Nellie B. Stitt. 


Pkess oy Byeon S. Adams. Washington. D. C. 






IN THE 


i 


Court of Appeals, ©(strict of Columbia 


April Term, 1933. 
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David L. Stern, et al., Appellees. 


BRIEF FOR APPELLEE, NELLIE B. STITJT. 


STATEMENT OF CASE. 

l 

On March 7, 1932, Nellie B. Stitt filed her intelrven- 

• i 

ing petition in these consolidated causes, whereih she 
alleged that she is the holder for value of a promissory 
note for $44,375, dated October 24, 1929, payable on 
January 30, 1931, with interest at 0 per cent, said note 
being made by Abner Drury Co., a corporation, pay¬ 
able to the order of John H. Ilolmead and secured bv 

w 

a deed of trust to Luther A. Swartzell and Edmund D. 
Rheem, trustees on Lot numbered 24 in Square num- 


o 


bered 1972, being the property involved in this litiga¬ 
tion. 

On or about November 14, 1929, this appellee sold 

to the Swart zell, Rheem & Hensev Co. a note for 

* • 

$52,000, secured by deed of trust on the Conard Apart¬ 
ment, situated at the southeast corner of 13th and I 
Streets, X. W., this city, and received in payment 
therefor the sum of $7,669 in cash and the note for 
$44,375, described in the preceding paragraph. 

Before consummating the transaction aforesaid, 
Swart zell, Rheem & Hensev Co. furnished the appellee 
with a certificate of title issued bv the District Law- 
vers Washington Title Insurance Co., certifving that 
according to the records the title to the real estate in¬ 
volved was good in fee simple in Luther A. Swartzell 
and Edmund I). Rheem, trustees, for the uses and pur¬ 
poses declared in said deed of trust; that said deed of 
trust was dulv executed and acknowledged and was a 
first lien of record on said real estate, except for one 
certain deed of trust dated October 18, 1929, and re¬ 
corded October 29, 1929, securing the New York Life 
Insurance Co. $325,000 for money loaned. 

The appellee acquired said note for $44,375, in the 
usual course of business and without any knowledge 
of the matters and things set out in the several bills of 
complaint filed by the appellants herein. (R. pp. 102, 


103, 104.) 

The allegations of the intervening petition of the 
appellee were not denied, nor was the testimony in sup¬ 
port thereof disputed. (R. pp. 140, 141.) 

No exception was taken to the testimony offered by 
the appellee, nor is the action of the court below in 
dismissing the bills of complaint as to this appellee 
the subject of any assignment of error. 






ARGUMENT. 


The undisputed testimony discloses that at the time 
Mrs. Stitt purchased the note for $44,375! from 
Swartzell, Rlieem & Hensey Co., the release sought to 
be set aside by the appellants had been recorded and 
the new trust of $325,000, securing the New York Life 
Insurance Co., placed of record. The certificate of 
title furnished Mrs. Stitt by Swartzell, Rlieem $ Hen¬ 
sey Co. showed the title to be good of record subject, 
onlv to the foregoing two trusts. The evidence also 
shows that Mrs. Stitt had no notice or knowledge bf anv 
infirmity of title in the note purchased bv her. 

Under like circumstances, this Court, in Martin v. 
Poole, 36 App. 1). C. 281, quoting from Williams v. 
Jackson, 107 U. S. 478, said: i 

i 

“To charge Williams with constructive notice of 
the fact that the notes had not been paid, iiji the 
absence of any proof of knowledge, fraud, or <h*oss 
or wilful negligence, on his part, would be incon¬ 
sistent with the purpose of the registry laws, with 
the settled principles of equity, and with the (con¬ 
venient transaction of business.” I 

1 

In addition to the foregoing it should be noted that 
no exception was taken to the ruling of the trial justice 
in favor of Mrs. Stitt, nor is there any assignment of 
error in the briefs of appellants asking a review of the 
action of the trial justice in this particular. 

It is accordingly respectfully submitted that the de¬ 
cree of the lower court was right and should be 

affirmed. j 

Paul Slemax, 

Joseph T. Sherier, 
Attorneys for Appellee 
Nellie B. Stitt. \ 
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A trust deed authorized the Trustees upon full payment of 
the debt to release the property “without the presentation or 
cancellation of said notes or any of them.” The Trustees exe- 
cuted a release, reciting that the entire debt had been “paid and 
satisfied,’' and delivered the release to a Banking House. 

The Banking House, on its own responsibility, delivered it 
to the New York Life, in exchange, inter alia , for $325,000, se¬ 
cured by a previously recorded trust deed in favor of the New 
York Life. 

Later it developed that the notes under the earlier trust 
deed were not paid; and that the Trustees, in conjunction with 
the Banking House, had executed and delivered the release, 
without the notes being paid. 

Nevertheless, the note-holders under the released trust 
deed cannot re-instate the trust deed so as to take priority over 
the New York Life. 


HARRY H. BOTTOME, 

General Counsel, 
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Minnie E. Simpson, Et Al., - - - Appellants, 

V. CONSOLIDATED CAUSES. 

David L. Stern, Et Al., - Appellees. 


Appeal from the Supreme Court, District of Columbia . 

I 

I 

BRIEF FOR NEW YORK LIFE INSURANCE CO. 

I 

I 

After the New York Life had recorded a $325,000 
deed of trust in its favor,* it advanced $325,0(30 there¬ 
under, simultaneously upon receiving from an Invest¬ 
ment Banking Corporation, a duly executed release of 
the earlier $375,000 Stern deed of trust.. 

Long afterwards, note-holders under sucli earlier 

i 

deed of trust brought suit to reinstate their deed of trust 
ahead of that of the New York Life, upon th^ ground 
that such note-holders had never received payment of 
their notes. j 

The lower court refused to reinstate the noteholders 9 

deed of trust, upon the ground (1) that the N^w York 

---1- 

i 

•Technically the deed of trust was to Hagner and Bishob as Trus¬ 
tees for the New York Life; but for brevity it will be hereafter spoken 
of as made to the New York Life. 
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Life had no knowledge, or any ground for knowing, that 
the release had been given to it without the payment of 
the prior notes, or that there was any irregularity about 
the release; (2) that the New York Life was a bona fide 
purchaser for value without notice, and had taken every 
reasonable precaution before lending its $325,000, and 
(3) that it was not guilty of any fraud or negligence. 


STATEMENT OF THE CASE. 

1. Swartzell, Rheem & Hensey Co.; its business; 
relationship to note-holders and to the Trustees. Swart- 
zell, Rheem & Hensey Co. (hereafter called the Swart¬ 
zell Co.) was an old, established, highly reputed, strong, 
Investment Banking corporation in Washington, largely 
engaged in making ‘‘construction loans” for the erection 
of large buildings, from which it made substantial profits 
by commissions, use of the money pending construction 
and re-financing loans so as to make new “construction 
loans,” with new commissions, etc. (R. 109-110). 

The deeds of trust securing the loans were made to 
Mr. Swartzell and Mr. Rheem, as individual trustees, 
who acted as such purely in their individual capacities 
(R. 110, 118). 

The Swartzell Co. sold large quantities of such notes 
to thousands of their customers, who frequently left the 
notes with the Swartzell Co. for safe keeping, collection 
and reinvestment in new notes when, from time to time, 
the prior notes were pre-paid or matured (R. 109,110). 

The printed form of deed of trust which the Swart¬ 
zell Co. used, was of a very unusual and special char¬ 
acter, in that it provided that the individual trustees 
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might, upon payment of the notes at the pffice of the 

I 

Swartzell Co., release the deed of trust 

I 

“without the presentation or cancellation of said 
notes or any of them” (R. 114,115). I 

. 

i 

I 

2. The Stern deed of trust and the subsequent sale 
of the property to Abner-Drury Co. In 1928, Stern 
executed a deed of trust to Swartzell and Rh^em, as in- 

I 

dividual trustees, covering the Ponce de Leoni property, 
to secure $375,000 of notes, with a provision for pre¬ 
payment of the notes before maturity and for a release 
of the deed of trust upon such payment; but also with 
the above mentioned unusual provision, that such release 
might be made 

I 

11 without the presentation or cancellation of said 
notes or any of them” (R. Ill, 115). 

i 

I 

i 

Swartzell Co. took the entire note issue, and ultimately 

I 

sold the notes to several hundred of its customers, in¬ 
cluding the present appellants (R. 118). 

In January, 1929, Stern conveyed the Ponce de Leon 
property to Abner-Drury Co. (hereafter called Abner- 
Drury) (R. 118). I 

3. The later re-financing contract between <Sj wartzell 
Co. and Abner-Drury, by which Swartzell Co. agreed to 
secure and deliver a release of the $375,000 deed of trust 
upon payment to Swartzell Co. of $325,000 (less certain 
interest and expense adjustments) and the delivery to 
it of a second trust note for $44,375 personally endorsed 
by Mr. Drury. In September, 1929, Randall H. Hagner 
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Co. (hereafter Called Hagner) suggested certain material 
financial advantages that would accrue to Swartzell Co. 
and Abner-Drury, arising from a refinancing of the 
existing $375,000 deed of trust, through a $325,000 new 
loan to be obtained from the New York Life, for whom 
Hagner often acted as a mortgage loan agent in sub¬ 
mitting proposed loans to it (R. 11S, 119).* 

As the result of a series of letters from Abner-Drury 
Co. to Hagner, and from Swartzell Co. to Hagner—who 
in turn communicated each of such letters to the other 
(R. 120-124),—Abner-Drury represented to the New York 
Life that the Swartzell Co. held a $375,000 first deed of 
trust on the property (R. 120, 125; Cf., p. 25, infra) 
which Abner-Drury and Swartzell Co. agreed should 
be refinanced in the following way: 

(a) Abner-Drury Co. was to apply to the New 
York Life for a $325,000 loan; and, if secured, to 
pay it to Swartzell Co., together with a second trust 
note for $44,375, endorsed by Mr. Drury (R. 120). • 

(b) Swartzell Co. agreed to accept the $325,000 
cash and the second trust note for $44,375 endorsed 
by Mr. Drury; and also to pay the costs of the re¬ 
financing (R. 121); 

In return therefor, Swartzell Co. agreed at its 
own cost and responsibility, to secure and deliver 
to Abner-Drury a release of the outstanding $375,- 
000 Stern deed of trust (R. 119, 120). 

(c) There were to be certain, minor adjustments 
between them as to interest, about which there is no 
controversy (R. 120, 121). 

The lower court made the following undisputed Find¬ 
ing of Fact (R. 119): 

♦The very material financial advantages to Swartzell Co. and to 
Abner-Drury by such refinancing are expressly found by the lower 
court (R. 119, note). 
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“Swartzell Co. agreed to pay all expenses and 
to secure from the trustee, and to deliver, a release 
of the existing mortgage upon payment to them of 
the net funds which the New York lljife was to 
send Abner-Drury and the delivery of the second 
trust deed endorsed personally by Mr. Dpury.” 

4. New York Life's agreement to lend $325,000 to 
Abner-Dru/ry on a First deed of trust. Abner-Drury 
applied for the loan. New York Life agreed to lend 

I 

$325,000 “to be secured by a first mortgage,’] but under 
explicit written instructions that the new depd of trust 
to the New York Life should first be recorded; after 
which the New York Life would send its check for 
$325,000, provided , all prior liens could be immediately 
satisfied of record upon receipt of the check; that in no 
event should the check be deposited or held to discharge 
a lien at any future date; and that the $325,000 check, 
or the proceeds thereof, should not be paid ofer by the 
Title Co. (to whom the New York Life gave instructions 
as to title examination, closing, etc.) until “all prior 
encumbrances,’ ’ j 

i 

“have been removed, or the necessary papers 
to effect such removal are in your possession, so 
that the mortgage or deed of trust shall be a first 
lien of record. If for any reason this cannot be 
effected, the check would be immediately returned 
to this office” (R. 125, 126). 

5. Title report and preparation of paperh to con¬ 
summate refinancing plan. On October 18, Hazier sent 

i 

to the New York Life for its approval, the tit|e report 
showing the outstanding $375,000 Stern deed pf trust, 
together with Abner Drury’s fully executed $325;000 note 
and deed of trust to secure it (R. 127). At the sajme time, 
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Hagner delivered to the Title Co. Abner Drury’s second 
trust note for $44,375, and the second deed of trust to se¬ 
cure it to be held by the Title Co. pending the final 
closing (R. 126-7). 

The New York Life approved the papers, retained 
Abner Drury’s $325,000 note, returned the deed of trust 
securing it with directions that it be recorded, and re¬ 
peated its prior instructions that only after such deed 
of trust should be actually recorded, would the New York 
Life send its $325,000 check, which could not be used, 
even then, unless the deed of trust, simultaneously there¬ 
with, became immediately a first lien (R. 12S, 129; Cf. 
R. 125-6). 

On October 2S, the interest adjustments, fire insur¬ 
ance, commission, cost of title examination, and other 
refinancing expenses were agreed upon by both Swart- 
zell Co. and Abner Drury; and the results were embodied 
in two separate statements of account prepared by the 
Title Co. and dated in advance October 31, 1929, which 
were delivered respectively on October 29 to Swartzell 
Co. and to Abner Drury for their respective approval 
(R. 129-132). 

Abner Drury approved its account by sending its 
$6,1S0.17 check to pay the interest Abner Drury would 
owe on the closing (R. 129-130).* 

*Hagner & Co. prepared a release to be executed by 
Swartzell and Rheem, as individual Trustees of the 
$375,000 Stern deed of trust (R. 130); which release was 
then sent to the Swartzell Co. in order that it might carry 
out its agreement to have such release executed and 
delivered, to Abner-Drury upon the payment to Swart¬ 
zell Co. of the $325,000 (less financing costs) and the 
delivery to it of the second trust note of $44,375 (R. 119, 
120 ). 
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On the same day, October 29, 1929, the n^w $325,000 
deed of trust to the New York Life was duly recorded; 
and shortly thereafter, the $44,375 second deed of trust 
was also recorded (R. 134). 

This left the Ponce de Leon title at that time (Octo¬ 
ber 29, 1929) subject to three separate deeds of trust 
in the following order of priority: | 

i 

First: The $375,000 Stern deed of trust to Swart- 
zell and Rheem, as individual Trustees. 

Second: The $325,000 deed of trust to the New 
York Life. | 

Third: The $44,375 subordinate deed of trust to 
Swartzell and Rheem, as individual Trustees 1 ^ 

i 

i 

6. The closing of the deal ; the release of the prior 
Stern deed of trust; and the New York Life y s\ payment 
of $ 325,000 . On the same day, October 29, New York 
Life was notified that its deed of trust had been actually 
recorded (R. 134); and, on the next day (October 30), 
New York Life mailed its $325,000 check from >lew York 
to the Title Company (R. 134), as Abner Di^ury had 
requested should be done (R. 127). 

1 i 

i 

CLOSING OF DEAL ON OCTOBER SI, 1929. 

I 

On October 31, 1929 the Title Co. (having cashed the 
New York Life’s $325,000 check) gave to one Copper (its 
pay-off clerk and Notary Public) the following papers, 
to-wit (R. 134), j 

I 

1. The Title Co.’s $324,472.92 check to the order 
of Swartzell Co. (being the amount of the $325,000 
agreed payment to Swartzell Co. ( plus interest, less 
refinancing expenses) as per statement previously 
left with Swartzell Co.), and 

2. Abner Drury’s second trust note for $44,375, 
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with instructions to Cooper to deliver the check and sec¬ 
ond trust note to Swartzell Co., upon receipt from 
Swartzell Co. of a duly executed and acknowledged re¬ 
lease to Abner-Drury, by Swartzell and Rheem, as in¬ 
dividual Trustees, of the outstanding Stern $375,000 first 
deed of trust (R. 134). 

Cooper immediately took the check and note to Swart¬ 
zell Co.’s office and was given the form of release which 
Hagner had left there a few days before (R. 135, 130; 
p. 6 , supra). Cooper filled in the date of October 31, 
1929, checked the recitals and found that the release 
was in proper form (R. 135). 

Swartzell Co. procured Swartzell and Rheem, as in¬ 
dividual Trustees, to sign and acknowledge before 
Cooper as Notary Public, the release of the $375,000 
deed of trust (R. 135); and then to deliver it back fully 
executed to Sivartzell Co. (R. 135). 

N. B. Neither the New York Life nor Abner-Drury 
dealt with the Trustees individually, nor with Swartzell 
Co. as agent of the note-holders. They dealt solely with 
Swartzell Co. as an independent contracting Banking 
House. 

Thereupon, Cooper (acting for the Title Co.) and 
Swartzell Co., respectively, and simultaneously, ex¬ 
changed documents as follows (R. 135); 

1. Cooper handed Swartzell Co. the $324,472.92 
check and the $44,375 second trust note (the deeds 
of trust for which had been previously recorded). 

2. Swartzell Co. delivered to Cooper the duly 
executed release to Abner-Drury of the Stern $375,- 
000 deed of trust, which Swartzell and Rheem, as 
individual Trustees, had just signed and acknowl¬ 
edged. 
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Cooper took the executed release back to the Title 
Co., which recorded it at 10 A. M. on the following morn¬ 
ing, November 1, 1929 (R. 135). This gaye to the New 
York Life a first lien ( Jenkins v. Collard, 145 U. S. 546; 
Ketclium v. Pleasant Valley Coal Co., 257 Fed. 274; 
41 C. J. 478-9; 19 R. C. L. 409; 8 Id. 1058-9). 

The re-financing plan was purely a contract between 
Abner-Drury and a Banking House (Swartzell Co.), to 
do something which the Banking House hajd a right to 
undertake to do. Abner-Drury performed its part of 
the contract; and received back from the Backing House 
its part of the contract, i. e., the release to Abner-Drury 
of the Stern deed of trust. Those facts di|d not bring 
the New York Life, or the Title Co., or Hagnjer, into any 
contact with the individual Trustees. New York Life 

i 

did not undertake to pay off the Stern notest and there¬ 
fore the New York Life’s payment of only $325,000 [plus 
Abner-Drury 7 s deliverv of a second trust notfe] was not 

i 

a suspicious circumstance that imputed an^ notice to 
the New York Life (a) that the Stern notes were not 
being paid'V)ff, or ( b ) that the Trustees 'were fraudu¬ 
lently releasing without full payment of the ijiotes. 

i 

I 

i 

7. The New York Life did not know of any fraud 
or icrongful act hy Swartzell Co. or by Swartzell and 
Rheem, as individual Trustees . At the time the New 
York Life paid over the $325,000 to Swartzell Co. and 
received back the executed release of the $375,000 Stern 
Deed of Trust, neither the New York Life nor any of 
its officers or agents knew’, or had any ground for know¬ 
ing that the $375,000 Stern notes were unpaid in whole 
or in part (R. 139, 140). ! 


i 

1 


Swartzell and Rheem, as individual Trustees under 
the Stern deed of trust, as well as Swartzell Co., each 
and all, represented to the New York Life that the $375,- 
000 notes under the original Stern deed of trust had 
been fully “paid and satisfied’ 1 (R. 133, 140). 

The lower Court expressly found as a fact [Finding 
of Facts Nos. 14-16, R. 139-140] that the New York Life 
had no means of knowing who owned or held any of the 
$375,000 notes; that it took every reasonable precaution 
to be expected of a prudent person before advancing its 
money to Abner-Drury; that it had no knowledge of 
any irregularity in the release executed by Swartzell and 
Rheem as individual Trustees; and that it committed 
no fraud and was guilty of no negligence. 

8. The fraud of Swartzell and Rheem as individual 
Trustees and of the Swartzell Co. upon their clients,—the 
individual note holders. On October 31, 1930, when the 
release of the Stern Deed of Trust was delivered, Swart¬ 
zell Co. actually held in its own possession, for collection 
and safe keepin g. $68 T 300 of the original Stern notes, 
'TTfr winch Swartzell Co. owned $4,000 individually (R. 

'———■ ■ I II ..—— r 

137). 

As to the balance, Swartzell and Rheem, as individual 
Trustees, had no business to deliver the release of the 
Stern Deed of Trust, until all of the notes had been 
paid in full, together with the two months’ interest as 
a bonus on pre-payment (R. 114, 115). Their action in 
so doing was a violation of their duty as Trustees. 

Swartzell Co. procured such Trustees ’ to commit that 
wrong (R. 135, Cf. R. 166, 167).* 

♦Although the Swartzell Co. made bookkeeping entries to the 
credit of the note-holders under the Stern deed of trust, it did not 
advise the note-holders of such fact (R. 139). 


Swartzell Co. used the proceeds of the $&25,000 New 
York Life loan, as well as of the $44,375 second trust 
note, for its own purposes. The result wa$ that when 

Swartzell Co. went into bankruptcy, it had used up the 

1 

proceeds of both of those deeds of trust; aijd the note¬ 
holders under the original Stern Deed of Tri^st were left 
with their security gone, and with a practically worth¬ 
less unsecured claim against the bankrupt,, Swartzell 
Co., and the equally bankrupt individual Trustees 
(Swartzell and Rheem). j 

i 

I 

9. This consolidated action and the decision of the 
Court below. A number of note-holders (a^ plaintiffs 
or intervenors) sought in several suits to reinstate the 
original Stern Deed of Trust, so that it wduld consti¬ 
tute a lien prior to the New York Life’s Deed of Trust. 
The suits were consolidated under the style df Simpson 
v. Stern (R. 99, 100). | 

After an eight days’ trial (March 7-16, 1932) with 
nearly 1,000 pages of transcripts, the trial judge 
(O’Donoghue, J.) decided in favor of the New York 

Life (R. 164-167). I 

I 

I 

Decision of Lower Court. 

i 

i 

The Court dismissed the petitions and intervening 
petitions, upon the ground that the Stern Deeil of Trust 
was designed to make it easy for the Trustees to release 
the Deed of Trust, without requiring the customary 
production and cancellation of the notes secured thereby, 
or exhibiting them to anyone (R. 166). He held that, 
consequently, no duty was imposed, upon the New York 
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Life to ascertain, at its peril, how many notes were 
owned by Swartzell Co. or for how many notes it was 
acting as agent; that there was no notice to the New 
York Life of any facts to put them on notice that either 
Swartzell Co. or the individual Trustees were acting in 
fraud of the fights of the noteholders; that when 
Swartzell Co. and the individual Trustees delivered an 
executed deed of release to Abner-Drury, reciting that 
the entire debt had been “paid and satisfied”, the New 
York Life was justified in believing that such was a fact 
(R. 164-167); that the New York Life had taken every 
reasonable precaution before advancing its money; that 
it had no knowledge or ground for knowing that the 
notes were unpaid, or that Swartzell Co. and the individ¬ 
ual Trustees were perpetrating a fraud; that the New 
York Life had the right to rely upon the representations 
of Swartzell Co. and the individual Trustees that the 
entire $375,000 of notes had been fully paid and satis¬ 
fied; that as the individual Trustees, were authorized to 
release the Stern deed of trust without the presentation 
and cancellation of the notes y the duty was* thereby im¬ 
posed upon such Trustees to determine whether the 
conditions authorizing the release had been performed, 
and that their determination of that fact was final and 
conclusive, so far as a bona fide, holder for value, with¬ 
out notice, was concerned (R. 140-143). 
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SUMMARY OF POINTS DISCUSSED. 

1. Abner-Drury contracted with Swartzell Co. (as an 
Investment Banking House) for a re-financing of the 
$375,000 outstanding Stem deed of trust, upon the fol¬ 
lowing terms: 

(c) Abner-Drury was (1) to pay Swartzell Co. 
$325,000 (to be obtained by a new loan from New York 
Life secured by first deed of trust); and (2) to deliver 
to Swartzell Co. a $44,375 second trust note, endorsed 
by Mr. Drury; 

(6) Simultaneously, Swartzell Co. was to secure 
from the individual Trustees, and to deliver to Abner- 
Drury a proper release of the $375,000 Sttai deed of 
trust. 

2. New York Life agreed to lend $325,000 to Abner- 
Drury, provided (1) a deed of trust securing it should 
first be recorded, and (2) no money be paid tp, or on ac¬ 
count of, Abner-Drury, unless simultaneously therewith 
all prior liens and encumbrances should be discharged, 
bo that the New York Life’s deed of trust should be an 
absolutely first lien. 

3. A $325,000 deed of trust to the New York Life was 
first recorded. New York Life paid $325,000 on behalf 
of Abner-Drury to Swartzell Co., and simultaneously 
therewith received from S wartzell Co. a duly executed 
release to Abner-Drury from the trustees of the out¬ 
standing Stem deed of trust. 

4. The New York Life was a bona fide purchaser for 
value, without notice of any outstanding interests of the 
note-holders under the $375,000 Stem deed of trust. 
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5. New York Life was not affected with notice of any 
defect, irregularity or fraud by Swartzell or Rheem as 
individual Trustees under the Stem deed of trust or by 
Swartzell Co. in connection with such release of the Stem 
deed of trust, upon the faith of which release, New York 
Life acted in advancing' $325,000 to Abner-Drury. 

6. Regardless of whether the New York Life was, or 
was not, affected with any notice of lack of power in the 
Trustees to release the Stem deed of trust, nevertheless 
Abner-Drury paid in cash $324,472.92 to Swartzell Co., 
which operated to pay off pro tanto the $375,000 out¬ 
standing notes under the Stem deed of trust 
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FIRST POINT. 

Abner-Drury contracted with Swartzell Co. (as an 
Investment Banking House) for a re-financing of the 
$375,000 outstanding Stem Deed of Trust, upon the 
following terms: 

(a) Abner-Drury was (1) to pay Swartzell Co. 
$325,000 (to be obtained by a new loan from New 
York Life secured by first deed of trust); and (2) to 
deliver to Swartzell Co. a $44,375 second trust note, 
endorsed by Mr. Drury; 

( b ) Simultaneously, Swartzell Co. was to secure 
from the individual trustees, and to deliver to Abner- 
Drury a proper release of the $375,000 Stem deed of 
trust.* 

I 

After certain preliminary negotiations not necessary 
to notice here (R. 119), Abner-Drury and Swartzell Co., 
by the correspondence with Hagner of September 5-14, 
1929, agreed upon a re-financing of the $375,000 out¬ 
standing Stern deed of trust upon the following terms 
(R. 119-125): 

(a) Abner-Drury was (1) to pay Swartzell Co. 
$325,000 as the proceeds of a new loan to be obtained 
from the New York Life secured by a first deed of 
trust; (2) to deliver to Swartzell Co. a $£4,375 sec¬ 
ond trust note endorsed by Mr. Drury; 4nd (3) to 
make the proper interest adjustments with Swart¬ 
zell Co. (R. 119-124). 

-:-1-L- 

♦Minor terms of the agreement were that Swartzell Co. should 
pay the re-financing costs (brokerage commissions, appraisers' fee, 
title examination, recording fees, etc.) (R. 120-121; 0f. R. 132). 
Abner-Drury agreed to pay interest on the Stem notes tb the day of 
re-financing (Id. Cf. R. 131). | 

These minor adjustments are not in controversy, and further ref¬ 
erence of them will be omitted. 
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(b) Simultaneously, Swartzell Co. was to secure 
from the individual Trustees; and to deliver to 
Abner-Drury, a proper release of the $375,000 Stem 
deed of trust (R. 119-120). Svrartzell Co. was to 
pay the cost of the re-financing and an 1%% com¬ 
mission ($4,875) for securing the new loan (R. 121, 
132). 

N. B. The important thing to notice is that Swart¬ 
zell Co. as an Investment Banking House, contracted in 
its oun behalf as such (and not on behalf of the indi¬ 
vidual Trustees or the note-holders) that Swartzell Co. 
would 

“release the present first deed of trust upon presen¬ 
tation of the proceeds of the new loan and the above 
mentioned second trust note” (R. 120-121). 

The lower Court made the following undisputed 
Finding of Fact (No. 6: R. 119) 

“Swartzell Co. agreed to pay all expenses and 
to secure from the trustee, and to deliver, a release 
of the existing mortgage upon payment to them of 
the net funds which the New York Life was to send 
Abner-Drury and the delivery of the second trust 
note endorsed personally by Mr. Drury,” 

which, being established by evidence (R. 153), is final 
and conclusive on this appeal (Rhoderick v. Swartzell, 
65 Fed. (2d) 813, 817, and cases there cited). 

The lower Court also found, in exact accordance with 
our contention, as follows: 

“6. Swartzell Co. (as a banking corporation ) 
contracted with Abner-Drury (a) that Swartzell Co. 
would accept, and Abner-Drury would give to it, 
$325,000 cash and Abner-Drury ’s $44,375 second 
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trust note on the *‘Ponce de Leon” at 6tfc for three 
years endorsed personally by Peter A. Drury, in 
satisfaction of the outstanding $375,000 Stern Deed 
of Trust, on the terms embodied in the correspond¬ 
ence of September 5-6, 9 and 14, 1929; ( p ), that in 
return for (a), Swartzell Co. would deliveif to Abner- 
Drury a proper release of the Stern $3^5,000 first 
deed of trust. Abner-Drury fully performed its 
obligation under the contract, and Swartzell Co. per¬ 
formed its obligation thereunder to Abnbr-Drury” 
(R. 143). 

This was a contract between Abner-Drury and Swart- 

l 

zell Co. as bankers, who agreed to secure ajid deliver 
to Abner-Drury a proper release and discharge of the 
Stern deed of trust upon delivery to Swartzell Co. of 
(1) $325,000 (subject to interest and re-financing cost 
adjustments) and (2) the $44,375 second trusj note, en¬ 
dorsed by Mr. Drury. 

In its letter of September 5 to Hagner, Abner-Drury 
represented that Swartzell Co. held the then outstanding 
$375,000 first mortgage (R. 120); and it also represented 
to the New York Life that Swartzell Co. held the same 
$375,000 mortgage (R. 125)—which representations 
could only be understood as meaning that Swartzell Co. 
held the outstanding $375,000 Stern notes, secured by 
the Stern deed of trust. 

So, too, Swartzell Co. (in referring to Abn^r-Drury’s 
representation to Hagner that Swartzell Co. held the 
$375,000 Stern notes), implicitly confirmed such repre¬ 
sentation, in these words (R. 121): 

| 

“We will accept in payment of the present first 
trust of $375,000, $325,000 in cash and a second 
trust note for $44,375,” etc. 
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Briefly summarized, the re-financing transaction was, 
as the Trial Court expressly found (R. 119, 143), purely 
a contract between Abner-Drury Co. and Swartzell Co. 
as bankers , who agreed to secure for Abner-Drury Co. 
a release of the Stern deed of trust, upon certain terms 
—all of which terms were literally complied with by 
Abner-Drury. 


SECOND POINT. 

New York Life agreed to lend $325,000 to Abner- 
Drury; Provided (1) a deed of trust securing it should 
first be recorded, and (2) no money be paid to, or on 
account of, Abner-Drury, unless simultaneously there¬ 
with all prior liens and encumbrances should be dis¬ 
charged, so that the New York Life’s deed of trust 
should be an a bsolutely first lien. 

New York Life agreed to lend the $325,000 to Abner- 
Drury, subject to conditions, title, etc., being found sat¬ 
isfactory (R. 125); and it required the following express 
stipulations to be complied with: 

(a) The deed of trust to the New York Life must 
be first recorded (R. 125, 128); 

(b) A check for the proceeds would not be sent 

(1) until the deed of trust had been recorded, and 

(2) “unless all prior liens can be immediately satis¬ 
fied of record upon receipt of the check. In no event 
are the proceeds of the check to be deposited by you 
or held by you [Title Co.] to discharge a lien at 
some future date” (R. 125, 128); 

(c) Neither the check nor the proceeds thereof 
were to be used until all prior encumbrances have 
been removed “or the necessary papers to effect 

such removal are in your possession so that the 



mortgage or deed of trust shall be a first lien of 
record’ , (R. 126); and ‘ 4 if for any reason the existing 
liens cannot be immediately discharged of record, or 
any matter exists which prevent our Mortgage or 
trust deed becoming a first lien or charge, the check 
should be returned to this office [New York Life]. 
Whenever the situation is cleared so thatt our mort¬ 


gage or trust deed can be made a first lien or charge, 

upon receipt of telegraphic advice to thht effect, we 
will forward you another check” (R. 126, 128-129). 

It should be especially noted that the Nevl York Life, 

i 

in the most positive and specific terms, provided that 
its $325,000 loan was conditioned upon being a first lien 


on the property. 

It further stipulated that the detailed machinery for 
accomplishing that result should be; First , tb^at the New 


York Life’s deed of trust should be recorded; Second , 
that not until after such recordation, would the New 
York Life even send its check to the Title Co.; Third , 
that the Title Co. could not hold the proceeds to dis¬ 
charge any lien in the future; and Fourtj\, that the 
check should not even then be used, unless ail prior en¬ 
cumbrances were removed, or, simultaneously with its 
use, “the necessary papers to effect such removal are in 
your possession.” 

The New York Life was taking no chancqs. It was 
relying on obtaining a perfect record title as h first lien. 
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THIRD POINT. 

* 

A $325,000 deed of trust to the New York Life was 
first recorded. New York Life paid $325,000 on behalf of 
Abner-Drury to Swartzell Co., and simultaneously there¬ 
with received from Swartzell Co . a duly executed release 
to Abner-Drury, from the trustees of the outstanding' 
Stem deed of trust. 

On October IS, 1929, Abner-Drury executed both the 
$325,000 note and the deed of trust to the New York 
Life. Both papers were, on the same day, sent to the 
New York Life for approval (R. 127). New York Life 
retained the $325,000 note, and returned the deed of 
trust to be recorded (R. 128). 

On October 29, the $325,000 deed of trust to the 
New York Life was recorded; and Hagner wired the 
New York Life to send the $325,000 check so as to reach 
the Title Co. on October 31 (R. 134). 

On October 30, the New York Life’s $325,000 check 
(dated in advance October 31, 1929) was made payable 
to the Title Co. [as requested by Abner-Drury, R. 127, 
134], and was sent direct to the Title Co. (R. 134). 

On October 31, the Title Co. deposited the New York 
Life’s $325,000 check in the Title Co.’s Washington bank 
account; and then drew its own check to the order of 
Swartzell Co. for $324,472.92, which was the exact amount 
of the New York Life’s $325,000 loan (plus what Abner- 
Drury owed for interest and insurance, minus what 
Swartzell Co. owed for re-financing costs, commission, 
etc. Cf. Statements of Account to Abner-Drury and 
Swartzell Co., R. 131, 132). The New York Life’s entire 
$325,000 loan to Abner-Drury, was thus applied in strict 
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accordance with the approved direction^ of Abner- 
Drury (R. 129-131). 

Closing of deal on October 31,1929. 

On the same day, October 31, 1929, the Title Co. de¬ 
livered to Swartzell Co. the $324,472.92 check, and Abner- 
Drury’s $44,375 second trust note; and simultaneously 
received therefor from Swartzell Co., a d^ly executed 
release by Swartzell and Rheem, as individu^al Trustees, 
releasing to Abner-Drury the outstanding $375,000 
Stern deed of trust; which release previously prepared 
by Hagner had been left with the Swartzell Co. for ap¬ 
proval, as a convenience to it in carrying out its con¬ 
tract with Abner-Drury to secure from thk individual 
Trustees the execution of such release (R. 130, 132-135). 

• I 

In this recital of facts, it should be carefully noted 
that the New York Life, Hagner, and the Title Co. had 
nothing whatever to do with the individual Trustees. 
Their dealings were solely with Swartzell (fo. The in¬ 
dividual Trustees did not deliver the executed release to 
the New York Life or to the Title Co., or to Hagner, 
but delivered it solely and exclusively to Swartzell Co.; 
and thereafter it was Swartzell Co. which, irj compliance 
with its contract with Abner-Drury, delivere4 the release 
to the Title Co., which, as agent for the New York Life, 
of course insisted upon receiving possession of the re¬ 
lease, so that the Title Co. could see that it whs recorded, 
thereby making the new deed of trust a first lien, in 
accordance with the New York Life’s indispensable con¬ 
ditions (R. 126, 128-129). 

The release of the Stern deed of trust whs recorded 
the next morning (Nov. 1, 1929); and the Title Co. sent 
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the New York Life a final certificate and warranty of 
title, showing that the New York Life had a $325,000 
first lien upon the Ponce de Leon property, the title to 
which was in Abner-Drury (R. 135). 

The lower Court’s Finding of Fact No. 13 covers the 
situation so specifically that its precise language is now 
reproduced as follows (R. 134, 135): 

“13. On October 31, 1929, the Title Co. deposited 
in its own Washington Bank account the New York 
Life’s $325,000 check; and it then drew its own check 
for $324,472.92 to the order of Swartzell Co. 

The Title Co. then gave to one Cooper (its pay¬ 
off clerk and notary public) the following papers: 

(1) Title Co.’s $324,472.92 check to order of 
Swartzell Co. (as set out in statement (B) previ- 
ouslv left with Swartzell Co.). 

(2) Abner-Drury’s second trust note for $44,375 
to order of John II. Holmead. 

with instructions to Cooper to deliver (1) and (2) 
to Swartzell Co. upon receipt from Swartzell Co. 
of a duly executed and acknowledged release by 
Luther A. Swartzell and Edmund D. Rheem, Trus¬ 
tees, to Abner-Drury of the Stern $375,000 first and 
outstanding deed of trust, as fully indicated on the 
Title Co.’s ‘pay-off’ sheet given to Cooper as his 
guide (which release prepared by Hagner Co. had 
been left at Swartzell Co.’s office a few days before). 

Cooper then went to Swartzell Co.’s office, ob¬ 
tained the release, and filled in the date October 31, 
1929, in pen and ink (having first checked the formal 
liber, folio, and property description from the ‘pay¬ 
off’ sheet and found that the release was in proper 
form). Luther A. Swartzell and Edmund D. Rheem 
as Trustees under the first Stern deed of trust for 
$375,000, then signed and acknowledged (before 
Cooper as Notary Public) the release of such $375,- 
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000 Deed of Trust to Abner-Drury (the then owner 
of the premises). Cooper witnessed thp signatures 
of both Swartzell and Rheem as individual Trustees. 

Swartzell Co. then procured Luther A. Swartzell 
and Edmund D. Rheem, as such Trustees, (a) to so 
sign and acknowledge and (b) to deliver to Swartzell 
Co. the release of the $375,000 first Stprn deed of 
trust. 

Thereupon, simultaneously, Cooper delivered to 
Swartzell Co. (1) the Title Co.’s $324,^72.92 check 
and (2) the $44,375 second trust note (thfe two Deeds 
of Trust from Abner-Drury securing the $325,000 
and $44,375 having been previously duly Recorded on 
Oct. 29). In turn, Cooper received frorp Swartzell 
Co., in exchange therefor, the duly executed release 
of the first Stern $375,000 Deed of Tpust; which 
release Cooper took back to the Title Co., which 
had it recorded at 10 A. M. on the next day, Novem¬ 
ber 1, 1929. The foregoing were the only payments 
made to Swartzell Co. or to anyone f6r the said 
release. 

The Title Co. then prepared its final Certificate 
and Warranty of Title, dated November 1, 1929, to 
the effect that the title to the ‘Ponce de Leon’ was 
in Abner-Drury and that the $325,000 dped of trust 
to Hagner and Bishop, Trustees for the New York 
Life, was a first lien thereon; and sent it to the 
New York Life.” 

N. B. It will be noted that the New York Life’s spe¬ 
cific directions regarding the conditions on which it would 
make the $325,000 loan to Abner-Drury were parried out 
with precise exactitude, to-wit: 

(a) The $325,000 deed of trust to the New York 
Life was first recorded, which made it p, first lien, 
subject only to the outstanding $375,000 Stern deed 
of trust; 

( b ) The New York Life furnished the $325,000, 
with instructions that it should not be paid out, 
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unless and until every prior encumbrance was re¬ 
moved 4 ‘or the necessary papers to effect such re¬ 
moval are in your [Title Co.] hands so that the 
mortgage or deed of trust shall be a first lien of 
record” (R. 136); 

(c) Those instructions were carried out, and the 
Title Co. delivered the check and second trust note 
to Swartzell Co., and simultaneously received in 
exchange therefor the individual Trustees’ duly exe¬ 
cuted release to Abner-Drury of the $375,000 Stern 
deed of trust, which was recorded the next morning. 


FOURTH POINT. 

The New York Life was a bona fide purchaser for 
value without notice of any outstanding interest of the 
note-holders under the $375,000 Stern Deed of Trust. 

1. The New York Life parted with $325,000 cash and 
paid it to Swartzell Co., for the account of Abner-Drury, 
in exchange for the individual Trustees’ duly executed 
release of the outstanding $375,000 Stern deed of trust.* 
This constituted the New York Life a purchaser for 
value. 


2. That the New York Life was also a bona fide pur¬ 
chaser, without notice of any outstanding interest of 
the note-holders under the Stern deed of trust was found 
by the lower Court; and is uncontrovertible as shown 


♦While the actual check delivered to Swartzell Co. was only 
$324,472.92, the balance of the $325,000 check was paid to Swartzell 
Co. through the Title Co., by balancing what Abner Drury owed 
Swartzell Co. for interest, etc., against what Swartzell Co. owed 
Abner Drury for costs of refinancing, commission, etc. (Cf. R. 131, 
132). There was also delivered to Swartzell Co. at the same time, 
Abner Drury’s $44,375 second Trust note endorsed by Mr. Drury; and 
the New York Life already had Abner Drury’s $325,000 note secured 
by the new deed of trust which had been recorded—all of which en¬ 
tirely completed the refinancing transaction between Abner Drury and 
Swartzell Co. 
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bv the following circumstances, each of w T hich was also 

found as a fact bv the lower Court: 

* 

(1) The lower Court expressly found as one of its 
conclusions of law (R. 143): 

*‘The New York Life and Mrs. Stitt are bona fide 

holders for value without notice of the $325,000 and 

$44,375 notes respectively. * * *” 

(2) Both Abner Drurv and the Swartzell Co. repre¬ 
sented to the New York Life that the Swarfzqll Co. (cor¬ 
poration) held the $375,000 first lien (R. 120. 121, 125). 

In this connection, it should be noted that those rep- 
representations to the New York Life were, hot that the 
“Ponce de Leon” had been conveyed to Swartzell and 
Rheem, as individual Trustees (which was a matter of 
public record and, of course, notice to all), were a 
very different thing . to-wit, that the Swartzell Co. (an 
Investment Banking House corporation) held the $375,- 
000 first mortgage, which could only mean that such 
banking house held the notes secured by the deed of trust, 
otherwise the representation meant nothing, as Swartzell 
Co. could have no connection with the transaction except 
as the “holder” of the notes.* 

(3) The lower Court expressly found as an undis¬ 
puted fact that (R. 139): 

- 1 - 

•Corroborative of (2) is the lower Court’s express Finding of 
Fact that the Swartzell Co. (as distinguished from Swartzell and 
Rheem as individual Trustees) advanced the $375,000 to Stem, de¬ 
ducted its commissions, etc., and disbursed the funds According to 
Stem’s directions in the erection of the “Ponce de Leon,” etc. (R. 118). 

In the absence of affirmative information to the contrary, it was 
entirely possible that Swartzell Co. continued to hold for its own 
account the entire $375,000 of Stem notes; and both Abner Drury 
and Swartzell Co. made representations to the New York Life to that 
effect. 
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“Swartzell Co. carefully kept secret the names 

of its customers to whom it had sold the $375,000 

notes secured by the Stern deed of trust, and there 

was no wav bv which the New York Life or its 
• ' • 

agents could ascertain who owned such notes or 
any of them.'” [Finding of Fact No. 14, R. 139.] 

(4) In the course of an eight-day trial, with nearly 
1.000 pages of testimony, there was not a single sug¬ 
gestion or intimation that the New York Life had the 
slightest information of any outstanding interest in the 
note-holders under the Stern deed of trust, other than 
the representation that Sicartzt'U Co. held the entire 
$375,000 notes. On the contrary, the trial Court ex¬ 
pressly found, iii the following language, that the New 
York Life had no knowledge whatsoever of anv such 
outstanding interests in the note-holders (R. 139-140): 

“16. At the time (a) that New York Life paid 
the $325,000 to Abner-Drury and the Title Co. de¬ 
livered to Swartzell Co. the $324,472.92 and the 
$44,375 second trust note, and (b) that the executed 
release of the $375,000 Stern deed of trust was de¬ 
livered to the Title Co. * • * 

(1) Neither the New York Life, Hagner Co., 
Title Co., Mrs. Stitt or any of their agents, attorneys, 
officers or employees, knew or had any reasonable 
ground for knowing that the $375,000 Stern notes 
were unpaid either in whole or in part. 

(2) Swartzell Co., Luther A. Swartzell and Ed¬ 
mund D. Rli^em knew that the $375,000 Stern notes 
had not been in fact paid in full and/or with interest 
or the one per cent bonus for prepayment; but they 
all represented to the New York Life and to the 
Title Co. that the $375,000 notes secured by the 
Stern Deed of Trust had been fully paid and satis¬ 
fied. 
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(3) The New York Life did not know or have 
any means of knowing, who owned or held any of 
the notes secured by the $375,000 Stern deed of trust. 

(4) The New York Life took every 1 reasonable 
precaution that could have been expected of a pru¬ 
dent person or corporation, before advancing its 
money to Abner-Drury. The New Yoifk Life had 
no knowledge of any irregularity in the release exe¬ 
cuted by Swartzell and Rheem as trustees. The 
New York Life committed no fraud and was guilty 
of no negligence. 

(5) Abner-Drury was guilty of no ^raud.” 

I 

Mr. Abrams of the Hagner Co. testified (R. 153): 

“It was necessary to leave to Swartzell, Rheem 
& Hensey Company, to pay off such noteholders as 
their practice might find it necessary to pay off 
because nobody had any knowledge, nor was it pos¬ 
sible to obtain any knowledge as to who actually held 
the notes. There was no record as to who held the 
notes, and the names of the note-holders were only 
available to Swartzell, Rheem & Hensey Company. 
Naturally they would not have parted I with those 
names. It was beyond the power of any individual, 
I don’t care who he may be, to have gotten from 
the Swartzell, Rheem & Hensey Company in the 
transaction some of the people who theyj may have 
sold some notes to.” | 

i 

As the record title of the note-holders under the 
Stern deed of trust has been formally and legally re¬ 
leased, and as the New York Life holds title to the 
“Ponce de Leon” under its own deed of trust (Williams 


v. Jackson, 107 (J. S. 478, 482; Chesapeake 


Beach By. 


v. Washington R. R., 199 l T . S. 247, 251; 1 Perry' on 
Trusts (7th ed.) §334), for which it paid $325,000 cash, 
it must be assumed that the New York Life l|as a prior 
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lien on the property. There is no evidence to the con¬ 
trary. 

On the other hand, the trial Court has made all of 
the necessary Findings of Fact that the New York Life 
was a bona fide purchaser for value, acted in good 
faith, was without notice of, and could not have ob¬ 
tained any knowledge of, any outstanding interest of 
the note-holders under the Stern deed of trust. 

That establishes that, as a mere matter of fact, the 
New York Life had no notice that the note-holders had 
any interest in the ‘‘Ponce de Leon.” 

[This leaves for further consideration certain ques¬ 
tions of law, to-wit, whether, as a matter of law, aris¬ 
ing under the terms of the Stern deed of trust, in con¬ 
nection with the admitted facts hereinbefore set out, the 
New York Life had constructive notice (regardless of 
actual notice) of any rights of the note-holders under 
the Stern deed of trust.] 

FIFTH POINT. 

New York Life was not affected with notice of any 
defect, irregularity or fraud by Swartzell or Rheem as 
individual trustees under the Stern Deed of Trust, or by 
Swartzell Co., in connection with the release of the 
Stem Deed of Trust, upon the faith of which release, 
the New York Life acted in advancing $325,000 to Abner- 
Drury. 

At the very outset of the consideration of the ques¬ 
tions of law involved, this Court should clearly under¬ 
stand the vital difference between the contention of the 
note-holders on the one hand, and the contention of the 
New York Life on the other hand. 
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The Note-holders * Contention. The note-holders con¬ 
tend that the New York Life undertook to prepay the 
$375,000 notes under the Stern deed of trust, in order 
to obtain an authorized release by the individual Trus¬ 
tees; and that, as the New York Life did not pay, nor 
see that there was paid, the $375,000 in casn with the 
accrued interest and two months bonus interest in ad- 

i 

vance,* it cannot rely upon the Trustees ’ ijelease, be¬ 
cause the conditions never arose under which the power 
to release might be lawfully exercised. The facts destroy 
that contention. 

New York Life’s Contention. The New York Life 
contends that neither it nor Abner-Drury rmjde any at¬ 
tempt whatsoever to pay off, in accordance with the 
terms of the Stern Deed of Trust, the $375,000 notes 
originally issued thereunder. 

The New York Life and Abner-Drury contend that 
Abner-Drury contracted, not with Swartzell knd Rheem 
as individual Trustees, nor with Swartzell Col as alleged 
agent of the note-holders; but that Abner-Drury con- 
tracted with Swartzell Co. as an Independent Banking 
corporation, that Abner-Drury would secure from the 
New York Life a new loan of $325,000, and would pay 
the proceeds thereof, together with a $44,^75 second 
trust note endorsed by Mr. Drury, to Swartzell & Co.; 
in return for which Swartzell & Co. contracted to secure 
and to deliver a properly executed legal release to 
Abner-Drury, by Swartzell and Rheem as individual 
Trustees of the Stern Deed of Trust. 

♦Which payment was required by the deed of trust as a condition 
precedent to the authority of the Trustees to give a release (R. 114, 
115). 
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All of the correspondence constituting the contract 
between Abner-Drury and Swartzell Co. was conducted 
by and addressed to, Swartzell & Co. in its individual 
capacity (R. 120-126). 

Nowhere was it spoken of as agent. Nowhere was it 
even hinted that there were any interests of noteholders, 
other than Swartzell Co. to be considered. (See p. 25, 
supra.) Swartzell Co. signed its name “Swartzell 
Rheem & Hensev Co.” (R. 121, 126), not Swartzell Co. 
“as agent.’’ There is nothing whatsoever in the cor¬ 
respondence even to intimate that it was made by 
Swartzell Co. as agent for any one. Even had it been 
knovm—which it was not—that Swartzell Co. was an 
agent for the noteholders, still this contract and the 
transactions thereunder, were with Swartzell Co. in its 
individual capacity. It is well established that, if by 
the terms of a contract, a person 

“binds himself personally, and engages expressly 
in his oicn name to pay money or to perform other 
obligations, he will be personally respotisible even 
though lie was known to be an agent, and did not 
really intend to bind himself, * * Mechem on 

Agency, <§1170, and cases cited therein. 

The case at bar is even stronger. Swartzell Co. was 
not known or even suspected to be an agent; it obviously 
intended to binc^ itself personally; and it expressly con¬ 
tracted in its own name with Abner-Drurv. 

Swartzell Co.’s very first letter said (R. 121): 

“We will accept in payment of the present first 
trust of $375,000 . . .” 

The New York Life and Abner-Drury—unconsciously 
perhaps, but nevertheless very effectively—-were ex- 
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tremely careful not to assume any burden of responsi¬ 
bility for dealing with Swartzell and Rheem, ^s Trustees, 
nor to attempt to make any payment of the $375,000 out¬ 
standing notes, under or in accordance with the terms 
of the Deed of Trust. 

Abner-Drury was careful to make an outside inde- 
* 

pendent contract with Swartzell Co. (not as the author¬ 
ized agent of the noteholders to receive payment for the 
notes at the office of Swartzell Co., but with Swartzell 
Co. as an Investment Banking corporation) to which 
Abner-Drury obligated itself to make certain payments, 
in return for which, Swartzell Co., on its qwn respon¬ 
sibility as Investment Bankers agreed to secure a legal 
release of the Stern deed of trust. 

This procedure thereby placed upon th^ Swartzell 
Co. as an Investment Banking house, the entire burden 
and responsibility, at its own cost and ris 
the proper pre-payment to the outstanding n 
and to secure the authorized release of the Stern deed of 
Trust, by the individual Trustees, Swartzell knd Rheem, 
who as individuals alone had the power t6 make the 
release. 

There never was a suggestion in the 1,000 pages of 

Testimony that either Abner-Drurv or the New York 
- » 

Life had, directly or indirectly, undertaken to pre-pay 
the notes under the Stern Deed of Trust. 'jThat was a 
subject with which they had no concern, and as to which, 
they assumed no responsibility whatever. 

Abner-Drury merely contracted with th$ Swartzell 
Co. that the latter should secure and deliver a release 
of the Stern Deed of Trust upon the paynkent to the 
Swartzell Co. in its individual corporate capacity (and 


k, to make 
ote-holders, 
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not as agent for the note-holders) $325,000 and a $44,375 
second trust note. 

The trial Court made the following apt Findings (R. 
143, 142): 

“6. Swartzell Co. (as a banking corporation) 
contracted with Abner-Drury (a) that Swartzell Co. 
would accept, and Abner-Drury would give to it, 
$325,000 casli and Abner-Drury’s $44,375 second 
trust note on the 'Ponce de Leon’ at 6% for three 
years endorsed personally by Peter A. Drury, in 
satisfaction of the outstanding $375,000 Stern Deed 
of Trust, on the terms embodied in the correspond¬ 
ence of September 5-6, 9 and 14, 1929; (b) that in 
return for (a) Swartzell Co. would deliver to Abner- 
Drury a proper release of the Stern $375,000 first 
Deed of Trust. Abner-Drury fully performed its 
obligation under the contract, and Swartzell Co. 
performed j its obligation thereunder to Abner- 

Drurv. 

* 

"4. There was no duty in law imposed upon 

New York Life (or upon Hagner Co. or the Title 

Co.), Mrs. Stitt or Abner-Drury, to ascertain 

whether or how many of the $375,000 notes were 

owned bv Swartzell Co. or held bv it for others. 

« * 

“5. There was no notice of any facts or cir¬ 
cumstances sufficient to put New York Life (or 
Hagner Co. or the Title Co.), Mrs. Stitt or Abner- 
Drury on inquiry or notice (1) that Swartzell Co., 
Luther A. Swartzell and Edmund D. Rheem, or any 
of them, had released or were about to release the 
$375,000 Stern Deed of Trust without compliance 
with all or anv of the terms of that Deed of Trust 
authorizing such release, or (2) that Swartzell Co. 
would not pay off the note holders, or (3) that the 
trustees would release the Deed of Trust in fraud 
of the rights of the noteholders/ ’ 

While those Findings are stated under the heading 
“Conclusions of Law” (R. 142), (6) is a pure “finding of 
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fact/ 7 while (5) is only a conclusion of law in the sense 
that it is a finding of ultimate fact based upon the evi¬ 
dence. 

Analysis of the Situation. 

(a) Abner-Drury contracted with Swartjzell Co., as 
an independent Banking House; just as Abner-Drury 
might have contracted with the American Security & 
Trust Company to pay it $325,000 in cash apd give it a 
$44,375 second trust note, in return for a Release of a 
pre-existing deed of trust—whether $100,000, $375,000 
or $500,000 being equally immaterial—which the Ameri¬ 
can Security & Trust Company undertook to procure 
from the holders thereof. 

(b) Abner-Drury and the New’ York Life, through 
the agency of the Title Co., and without anyj knowledge 
whatsoever as to who held the notes undeij the Stern 
Deed of Trust, delivered the entire consideration to 
Swartzell Co. as a Banking House. If Swartzell Co., as 
such Banking House, had wrongfully and fraudulently 
procured certain individual Trustees, fraudulently to 
violate their trust and to execute a release of the Stern 
Deed of Trust, then no matter how fraudulent such ar¬ 
rangement between Sw-artzell Co. and the individual 
Trustees may have been, neither Abner-Drury nor the 

I 

New’ York Life can be affected with notice thereof, in the 
absence of any actual knowledge or other fact to excite 
inquiry. 

(c) Sw’artzell Co., as a Banking House, delivered the 
release precisely as it contracted to do; and neither the 
New’ York Life nor Abner-Drury w’as undei; any obli¬ 
gation to find out whether or not Swartzell <^o. had se- 
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cured the release bv fraudulent collusion with the indi- 
vidual Trustees. 

Unless the foregoing analysis (a), (b), ( c ), is cor¬ 
rect, there could be no safety in any one lending money 
on Washington real estate, because no prospective mort¬ 
gagee would ever lend money, if, after lending it, he 
should be held responsible to see whether prior releases, 
whether distant in point of time (Martin v. Poole, 36 
App. D. C. 281) or contemporaneous with his advance¬ 
ment of funds (Williams v. Jackson, 107 U. S. 478; In re 
Buchner, 205 Fed. 454), were fraudulently made by the 
Trustees, in violation of their trusts, when there was 
nothing on the record, nor in the ordinary course of 
business, to indicate that there had been any fraud. 


The Stern note-holders apparently concede (Brief, p. 
31) that Mrs. Stitt has a good lien for her $44,375 second 
trust note, because she advanced the money after the 
release was recorded; but they seem to contend that the 
New York Life is differently situated, upon the alleged 
ground that the New York Life (through Hagner or the 
Title Co.) must have known at the time the release was 
secured, that the full $375,000 (with interest and pre¬ 
payment bonus), was not being paid in cash to Swartzell 
Co., but only a lesser and different amount, i. e., ($324,- 
472.92 plus a $44,375 second trust note); and, therefore, 
that the New York Life knew that the requirements of 
the Stern Deed of Trust were not being complied with, 
which would authorize the Trustees to release the Deed 
of Trust. 
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But that is merely the note-holders ’ view of the 
transaction, and it is not in accord with the facts; be¬ 
cause, as above shown, Abner-Drury, the New York Life 
and the Title Co. did not themselves attempt to comply 
with the terms of the Stern Deed of Trust, so as to pay 
off the $375,000 notes, and thereby become entitled, ipso 
facto , to a legal release. On the contrary! they did 
nothing of the kind. | 

Abner-Drury merely contracted with Swartzell Co., 
as an independent Investment Banking House, to pay to 
it so much money, in return for a release of a known 
existing deed of trust, thereby placing solely upon Swart - 
sell Co. the responsibility for complying with the terms 
of the deed of trust , so as to obtain from the Trustees the 


desired release, with which neither Abner-Dri^ry nor the 
New York Life were privy, nor had any concern (in the 
absence of actual knowledge of some fraud or irregu¬ 
larity).* 

Of course, the New York Life knew that the $325,000 
cash and the second trust note delivered to Swartzell 
Co., were not the legal equivalent of $375,00(p (plus in¬ 
terest and pre-payment bonus); but that was no concern 
of the New York Life. It did not know that the Stern 
notes were unpaid, or would be fraudulently left unpaid. 

The New York Life was given the writterj, acknowl¬ 
edged, and delivered, assurance by the individual Trus¬ 
tees, Swartzell and Rheem, that the entire Stern debt 


had been “paid and satisfied.” What further assurance 

should the New York Life have taken, in order to satisfy 

- 1 - 

*Of course if there were any facts which might reasonably have 
suggested to the New York Life, Hagner or the Title Co. that the 
Trustees or Swartzell Co. were acting in bad faith toward the note¬ 
holders, then the New York Life would have been on notice. But no 


such circumstances existed (pp. 26-27, supra). 
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itself that all the Stern notes had been paid? It had 
received a written assurance to that effect from the indi¬ 
vidual Trustees,' and it had a right to rely thereon. 

Of idiom else should the New York Life have inquired 
whether the Stern notes were paid? The Trustees under 
the Stern Trust Deed,—the Swartzell Co., which was 
represented as holding all of the notes (the Treasurer 
of which Company was the original payee of the notes) 
—all asserted that the notes had been “paid and satis¬ 
fied. ” The New York Life was certainly not bound to 
inquire further of them as to the truthfulness of what 
they had just represented to be the fact. 

There was no other person to whom the New York 
Life could apply for information. The New York Life 
was up against a blind wall. The only persons who 
could possibly know anything about the payment or 
non-payment of the Stern notes, represented that they 
had been “paid and satisfied.” The New York Life 
either had to accept that representation as true, or 
it had to refuse to go further unless the notes were pro¬ 
duced and exhibited as cancelled—but the Stern Deed of 
Trust expressly authorized a release without such pro¬ 
duction and cancellation of the notes. 

FUNDAMENTAL DISTINCTION BETWEEN THE STEEN DEED OF 
TRUST AND THE ORDINARY DEED OF TRUST. 

(a) Most deeds of trust or mortgages, provide in 
effect (or the law automatically supplies the require¬ 
ment), that before the trustee is authorized to release 
the lien, either the full amount of the notes shall be de¬ 
posited in cash with the trustee, or the cancelled notes 
shall be produced before the trustee as affirmative evi¬ 
dence that the debt has been paid. 
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Conceding, for the sake of argument, that in the case 
of an ordinary deed of trust, a proposed new mortgagee 
should not accept a contemporaneous release by the 
trustee, without the production of the cancelled notes, 
yet the Stern Deed of Trust specifically waived such 
requirement, and authorized its release by the Trustees 
“without the presentation or cancellation of said notes 
or any of them M (R. 115). 


(&) As the note-holders thus expressly Authorized 
the Trustees, Swartzell and Rheem, to release the Deed 
of Trust without the production or cancellatjon of the 
notes, a fortiori, the New York Life was und^r no obli¬ 
gation to demand more than the Deed of Trus^; required 
of the Trustees. 

(c) The note-holders, i. e., customers of Swartzell 
Co., saw fit to place their trust in Swartzell aiid Rheem, 


as individual Trustees, and to authorize them 
the note-holders ’ security, in favor of some th 
such as the New York Life, without the production and 
cancellation of the notes. 


to release 
Ird party, 


If Swartzell and Rheem, as such individual Trustees, 
violated their duty as Trustees, the note-holders must 
hear the loss —and not a third party which adyanced its 
money, upon the faith of a release which the note-holders 
permitted their Trustees to give without the customary 
requirement of the production of the cancelled notes 
as evidence of their actual payment.* 


•Hagner prepared the release of the Stem deed of 
of its regular printed forms of release, where the trustee^ 
be as careful as ordinary deeds of trust require trustees to 
by including an express recital that the notes representing 


tjrust on one 
desired to 
[be, namely: 
the indebt- 
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THE NEW YORK LIFE IS ENTITLED TO PRIORITY OVER THE 
NOTE-HOLDERS, BECAUSE IT IS A BONA FIDE PURCHASER FOR 
VALUE, WHO RELIED IN GOOD FAITH UPON THE RELEASE OF 
A PRIOR DEED OF TRUST, DULY EXECUTED AND DELIVERED 
BY THE NOTE-HOLDERS * AUTHORIZED TRUSTEES.* 

We submit: 


I. There was no constructive notice to the New York 
Life that the release of the Stern deed of trust was exe¬ 
cuted without authority. It teas entitled to rely on the 
release. 

In Williams v. Jackson , 107 U. S. 478, it was held 
that a lender, in the precise position of the New York 
Life, was entitled to priority and was not charged with 
constructive notice. 

To buy a home, Sweet gave an $8,000 first deed of 
trust to Charles Davis, et al. f Trustees for the benefit 
of the seller Augustus Davis, who, in turn, sold the notes 
to one Jackson; but Jackson failed to record any assign¬ 
ment to himself, so that Augustus Davis still appeared 


edness to be released had been “exhibited to the Trustees marked 
‘Paid and Cancelled’” (R. 130). 

In preparing the release in that form, Hagner was simply taking 
care of the Trustees by putting in every protection which trustees 
ordinarily require for themselves. 

After the form of release was left with Swartzell Co., it struck 
out in red ink the protective clause (R. 130). They probably struck it 
out, not because they hesitated for a moment about making a false 
recital of the facts; but because (1) the Stern deed of trust authorized 
the release without the production and cancellation of the notes; and 
(2) if such recital had been retained in the release, the Title Co. 
might have inconveniently ashed to see the notes so recited to have 
been produced marked “Paid and Cancelled”—which Swartzell Co. 
could not have produced for the Title Co. to see, and such failure would 
undoubtedly have excited suspicion and inquiry by the Title Co., and 
perhaps prevented the re-financing. 

*A bona fide mortgagee, for a good consideration, without notice 
of a prior unsatisfied claim, is entitled to the same protection as any 
other bona fide purchaser for value without notice (19 R. C. L. 409; 
Kesner V. Trigg , 98 HJ. S. 50; Williams v. Jackson, 107 U. S. 478). The 
facts in this case constitute the New York Life such a bona fide mort¬ 
gagee, for value without notice (see pp. 24-28, supra). 
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as the record owner of the notes. The trust deed au¬ 
thorized the Trustees to release it, only “upon the full 
payment of all the notes and interest/’ 

Later, Sweet desiring to refinance the unpaid balance 
of the debt for a longer period, employed one of the 
Trustees (Charles Davis) to secure the re-financing. At 
Charles Davis’ suggestion, one Williams agreed to lend 
$5,000 (which was considerably less than tile unpaid 
balance on the $8,000), provided the land was absolutely 
free of lien. 

I 

On September 15, Charles Davis et al., as Trustees, 
and Augustus Davis (as apparent record owner of the 
$8,000 debt) executed a release to Sweet of the $8,000 
deed of trust, reciting that the $8,000 notes “had been 

i 

fully paid and discharged,” whereas, there hac} not been 
any payment of the notes and interest, on the full pay¬ 
ment of which alone, were the Trustees authorized to 
release the deed of trust. 

On September 28, that release was recorded c together 
with a new deed of trust from Sweet to Charles Davis, 
et al., as Trustees to secure the new $5,000 loan which 
Williams made. 

i 

The new $5,000 trust deed and the release of the 
$8,000 trust deed were both recorded on the iame day 
(September 28); and Williams was furnished with a 
certificate to that effect before he advanced his $5,000. 

Subsequently, Jackson, as owner of the unpaid bal¬ 
ance of the $8,000 notes (whose deed of trust had been 
wrongfully released) sued to cancel the releas<f of such 
deed of trust, and to reinstate it as a lien prior to Wil¬ 
liams ’ later $5,000 trust deed. 
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The Supreme Court refused to re-instate the $8,000 

deed of trust for Jackson’s benefit, and held that Wil- 

. ... * .* * 

Hams’ $5,000 trust deed took priority over Jackson— 
just as, in the case at bar, the lower Court refused to 
re-instate the Stern deed of trust and held that the 
New York Life’s trust deed took priority over the Stem 
note-holders. 

The Supreme Court’s reasoning may be thus briefly 
summarized: 

First: If Jackson, on buying the notes from Augus¬ 
tus Davis, wished to affect subsequent purchasers with 
notice of his ownership of the $8,000 debt, he should 
have had an agreement or assignment recorded, so as 
to give such notice to the world (pp. 482-3). The Court 
said (p. 483); 

“The record not showing that any person other 
than Augustus Davis had any interest in the notes, 
or in the land as security for their payment, an 
innocent subsequent purchaser or incumbrancer had 
the right to assume that the trustees, in executing 
the release, had acted in accordance with their duty. 

Williams is admitted to have had no actual knowl¬ 
edge that the notes secured by the first trust deed 
were held by the plaintiffs, or that they were un¬ 
paid. ’ ’ 

A fortiori, here, where the New York Life did not 

* 

attempt in any way to deal with the Trustees, or to 
secure any release from the Trustees. The New York 
Life dealt only with Swartzell Co., as an independent 
contractor; and Swartzell Co. were represented as the 

i L • - ... 

owners of the notes* (p. 25, supra), which gave addi- 

___ ! t * 

*It may be noted that John H. Holmead, Treasurer of Swartzell 
Co., was the technical payee of the Stem notes (R. 111). 
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tional credence to the representation that Swartzell Co. 
really held the notes. 

Second: That Williams had taken every reasonable 
precaution before advancing his $5,000, the Court 6ay- 
ing (p.483): | 


" Williams took every reasonable precaution that 
could have been expected of a prudent man, before 
advancing his money to Charles T. Davis for Sweet 
and wife. He declined to lend his mone 3 j, until after 
he had been furnished with a conveyancer’s abstract 
of title, showing that the deed of release from the 
trustees under the first deed of trust arid from the 
original holder of the notes secured thereby, as well 
as the second deed of trust to secure the repay¬ 
ment of the money lent by Williams, had been re¬ 
corded, and that the land was not subjject to any 
incumbrance prior to the second deed of trust.” 

So here, the trial Court found as a fact (jR. 140); 

"The New York Life took every possible pre¬ 
caution that could have been expected of a prudent 
person or corporation, before advancing its money 
to Abner-Drury. The New York Life had no knowl¬ 
edge of any irregularity in the release Executed by 
Swartzell and Rheem as Trustees. The New York 
Life committed no fraud and was guilty if no negli¬ 
gence. ’ ’ 

Third: The fact that the $8,000 deed of trust pro¬ 
vided that there should be no release, except upon "the 


full payment of all the notes and interest” did not cre¬ 
ate such an indispensable condition precedent to the 
execution of the release, as would affect a subsequent 
innocent purchaser, who, without notice, relied upon a 
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release by the Trustees, reciting that such condition 
precedent had been performed. The Court said (p. 
483-4): 

“It was suggested in argument that as the first 
deed of trust showed that the notes secured thereby 
were negotiable and were not yet payable, and that 
the land was not intended to be released from this 
trust until all the notes were paid, Williams was 
negligent in not making further inquiry into the fact 
whether they were still unpaid. But of whom should 
he have made inquiry? The trustees under the first 
deed and the original holder of the notes secured 
thereby having expressly asserted under their own 
hands and seals that the notes had been paid, and 
Sweet and wife having apparently concurred in the 
assertion by accepting the deed of release and put¬ 
ting it on record, he [Williams] certainly was not 
bound to inquire of any of them as to the truth of 
that fact; and there was no other person to whom 
he could apply for information, for he did not know 
that the notes had ever been negotiated, and he had 
no reason to suppose that they had not been can¬ 
celled and destroyed.” 

So here, the Trustees expressly represented, over 
their individual signatures, that the entire Stern debt 
had been “paid and satisfied.’’ 

Sw’artzell Co., which had been represented as hold¬ 
ing the notes, delivered such release to the New York 
Life. There was no possible w'ay by which the New 
York Life could find out whether any one else held any 
of the notes (the lower Court expressly so found R. 139- 
MO, 153); and the terms of the Stern deed of trust ex¬ 
pressly authorized the Trustees to release it without the 
production or cancellation of the notes. 
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Fourth: That Williams should not be charged with 
constructive notice of the fact that the note£ were un¬ 
paid, the Court saying (p. 484): 

“To charge Williams with constructive notice of 
the fact that the notes had not been paid, in the 
absence of any proof of knowledge, fraud, or gross 
or wilful negligence, on his part, would be incon¬ 
sistent with the purpose of the registry laws, with 
the settled principles of equity, and with the con¬ 
venient transaction of business.” [Citations 
omitted.] 

I 

So here, there was no proof that the New ^Tork Life 
had any knowledge, or was guilty of any fraud, or of 
gross or wilful or any negligence whatsoever. On the 
contrary, there is the affirmative Finding of Fact by the 
Trial Court that the New York Life did not know, or 
have any grounds for knowing, that the notes were un¬ 
paid; that it took every reasonable precaution, had no 
knowledge of any irregularity in the matter, and com¬ 
mitted no fraud, and was guilty of no negligence (R. 
139-140). 

Counsel for the note-holders suggest (Brief, pp. 30- 
31) that Williams v. Jackson , supra, should be distin¬ 
guished, because Williams “relied upon a rblease of 
record, which was regular upon its face, without any 
notice that the record did not represent the trife facts.” 
They seem to argue that the New York Life occupies a 
different position from Williams, in that the New York 
Life received the duly executed release simultaneously 
in exchange for its $325,000 (which was less than the 
$375,000 Stern notes), whereas, Williams relied upon a 
release recorded on the same day that he loaned his 
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$5,000—which $5,000, by the way, was also less than the 
outstanding unpaid original Jackson notes. 

The note-holders’ argument states a distinction with¬ 
out a difference. The legal effect is exactly the same 
for the New York Life, as in the case of Williams. Wil¬ 
liams knew that an $8,000 prior deed of trust existed, 
and that it had been released earlier on the same day 
that he took a new deed of trust and loaned his $5,000. 
The New York Life had knowledge of the same situation 
with respect to its loan. The New York Life and Wil¬ 
liams each knew that a prior encumbrance existed on 
the record. Each knew that he was not lending enough 
money to pay the full amount of the prior encumbrance 
so shown on the record. The New York Life had its 
Deed of Trust recorded, and then received from Swart- 
zell Co. (not from the Trustees) a release of the prior 
deed of trust, simultaneously with making its new loan. 
Exactly the same situation existed with respect to Wil¬ 
liams.* 

Neither Williams nor the New York Life knew who 
held the notes, or whether they had been paid, except 
that the New Yprk Life had been informed that Swart- 
zell Co. held the notes, and Swartzell Co. delivered to 
the New York Life an executed release reciting that the 
notes had been “paid and satisfied.” Both Williams 
and the New York Life were justified in relying on the 
Trustees’ recital that the notes had been “paid and 

*With the immaterial exception that the New York Life advanced 
its money upon receiving the executed release of the prior deed of 
trust, whereas, in, the case of Williams, the prior deed of trust w-as 
released and later, on the same day, W’illiams advanced the new 
money. But there is no difference in law between Williams’ advancing 
his money after the prior deed of trust had been released; and the 
New York Life’s advancing its money simultaneously with, receiving 
a release of the "prior deed of trust, which was immediately thereafter 
recorded. 
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satisfied.” Neither 'Williams nor the New York Life was 
instrumental in inducing the Trustees to release the 
prior trust deed. 

As here, so in Re Buchner, 205 Fed. 454 (C. C. A. 
7th), at the moment of the loan the release was only 
received , and not recorded until a little later. A Loan 
and Trust Co. was asked to lend $8,000 on property, 
represented to be clear of incumbrance. It found, upon 
investigation, that the property was covered by a $15,000 
mortgage; but it agreed to lend the $8,000 upon receipt 
of a release of the $15,000 mortgage. No inquiry was 
made as to the mortgagor’s means of paying off the 
$15,000 mortgage which was not yet due, and had no 
pre-payment privileges. 

The release was fraudulently executed by the mort¬ 
gagee, who had previously sold the notes to Third par¬ 
ties. Upon receipt of the release, the Loan hnd Trust 
Co. made the $8,000 loan, without insisting on seeing 
the cancelled notes. 

The third parties, as owners of the earlier notes, 

sought priority over the Loan and Trust Cp. on the 

• • « 

ground that the latter was negligent, because sufficient 

suspicion to demand further inquiry, should have been 
• • / • - • | 
aroused by (1) the original misrepresentation that the 

laid was clear of incumbrance, (2) the fact that the 

notes were not due, and (3) the insufficiency of the 

4 A / • 

$8,000 loan to satisfy a $15,000 obligation. The Circuit 
Court of Appeals held that none of these circumstances 
should reasonably have aroused a suspicion thaf a fraud¬ 
ulent release was contemplated; and that the Loan and 
Trust Co. was not negligent by reason thereof ) and was 
entitled to priority. 
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In Martin v. Poole, 36 App. D. C. 281, an owner 
executed a $2,000 deed of trust to Martin Brothers, Trus¬ 
tees, who fraudulently released the trust deed, reciting 
that the note had been paid and cancelled. 

The owner executed a new trust deed to Lee R. Mar¬ 
tin, et a/., Trustees for $3,500 [reduced to $2,500 by 
$1,000 partial payment], which Poole purchased from 
Martin Brothers. Subsequently the owner of the origi¬ 
nal $2,000 trust note sued to cancel the fraudulent re¬ 
lease, and sought to reinstate it prior to Poole's later 
trust deed. 

The Court held that as Poole purchased the later note 
in good faith, without actual knowledge of the rights 
of the holder of the earlier $2,000 note, Poole had prior¬ 
ity, unless “his failure to obtain actual notice was an 
act of gross or culpable negligence” (p. 286); that the 
mere fact that Martin Brothers, Trustees under the first 
trust deed, released it before the note was due was not 
a circumstance to put Poole on notice; and that Poole 
was entitled to rely upon the release, because (pp. 2S6-7): 

“The trustees in the recorded release certified 
that the note had been paid and that it had been 
shown to them so marked ‘and duly canceled . 7 It 

i v 

has since developed that this recital was false, but 
how was Mr. Poole to know this? The original deed 
of trust vested in the trustees the legal title to the 
land, and while the release of the land before pay¬ 
ment of the note would be a breach of trust, such 
release would protect an innocent subsequent pur¬ 
chaser or mortgagee. Williams v. Jackson, 107 U. 
S. 478.” 

The Court emphasized the fact that Martin Brothers 
(who had fraudulently released the first trust deed and 
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who sold the second investment to Poole) were in no 
sense Pooled agents—just as Swartzell Co. was in no 
sense the agent of the New York Life. 

In one respect, Martin v. Poole is an even stronger 
authority in favor of the New York Life than Williams 
v. Jaclcson, because in the Poole case the record owner 
of the note did not join (as in Williams v. Jackson) in 
executing the release. The Martin release whs executed 
by the Trustees alone, in fraud of the record owner of 
the notes. Yet this Court held that Poole was entitled 
to rely on the Trustees’ recital that the noth had been 
paid. 

So in the case at bar. Even if the Court should be¬ 
lieve that the New York Life ought to have known that 

i 

someone other than Swartzell Co. held the noises (though 
Swartzell Co. was represented as holding them), the 
New York Life was entitled to rely implicitly on the 
Trustees’ recital that the notes had been ^paid and 
satisfied.” j 

. In Brooks v. Hudson , 27 Pac. (2d) 111, a $16(1000 


deed of trust provided, in almost the same terms as the 
Stern Deed of Trust, that upon the payment of the 
bonds with interest, and 2% bonus, the Trustee might 
release the deed of trust “ before or after maturity of 
the bonds” “without the necessity of and regardless of 
the production, surrender or delivery or cancellation of 
any of said bonds.” 

The Trustee released the trust deed, reciting the 
full surrender and cancellation of all the bonds; where¬ 
as, none of them were due or had been paid. 

The Prudential Insurance Co. loaned $10j),000 upon 
a new mortgage. A second mortgage was secured from 
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some one else. It was expected that the $160,000 of 
bonds would be paid off out of the proceeds of those two 
mortgages. Many of the bonds were so paid off, but 
some of them were not. 

The holders of the unpaid bonds brought suit to re¬ 
instate the original trust deed and to foreclose for the 
benefit of their unpaid bonds. The Court held that it 
would not reinstate the original trust deed, and that the 
Prudential Insurance Co.’s $100,000 mortgage took 
priority, saying: 

“With this situation shown of record, and with 
no knowledge of any outstanding unpaid bond, it 
would seem clear that legally, under the terms of 
the recording act, and equitably, under the rule of 
comparative innocence, subsequent incumbrances 
and purchasers, in good faith and for a value (in 
which class both the Prudential Insurance Company 
and the Seaboard Securities Company fall), take 
title free and clear of anv claim of the bondholders. 
It is true that the bonds were not yet due, but, if 
that fact was sufficient to put one dealing with the 
property on notice, the trust deed at once answered 
such inquiry by revealing that the trustee was the 
representative of the bondholders with power to 
bind them, and that his release from the trust deed, 
even though made before maturity and without the 
production or cancellation of any of the bonds, was 
binding upon everyone except only the mortgagors. 
To require further inquiry and a search of the 
securities markets for outstanding bonds would be 
to demand the impossible and to disregard the clear 
provisions of the trust deed, from which alone plain¬ 
tiffs can claim any rights.” 


These cases simply apply to situations similar to the 
case at bar, the more general rule that bona fide pur- 
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chasers for value are not charged with constructive 
notice unless they have such knowledge as would make 
it gross or culpable negligence not to inquire further. 

In Wilson v. Wall, 6 Wall. 83, 91, the Supreme Court 
recognized the rule as to constructive notice which has 
ever since been followed and approved:* 

“When a person has not actual notice he ought 
not to be treated as if he had notice unless the cir¬ 
cumstances are such as enable the court to say, not 
only that he might have acquired, but also that he 
ought to have acquired it but for his gross negli¬ 
gence in the conduct of the business in question. 
The question then, when it is sought to affect a 
purchaser with constructive notice, is not whether 
he had the means of obtaining and might by prudent 
caution have obtained the knowledge in question, 
but whether not obtaining was an act of gross or 
culpable negligence 

We have heretofore shown that the New York Life 
was free from a)iy negligence (p. 10, 25, supra) ; and the 
lower Court expressly so found (R. 140). 

The Stern note-holders greatly rely on Insurance Co. 
v. Eld red ge, 102 U. S. 545; but the facts wejre so dis¬ 
similar from the case at bar that the Eldredg^ case has 
no application whatever. 

Eldredge held notes secured by a trust deed to Ward, 
as Trustee, which provided that the Trustee might re¬ 
lease “upon the full payment of the notes and \iot other¬ 
wise.’ ’ An Insurance Co. agreed to make a pew loan, 
if all prior liens were cleared; and it left the title exam¬ 
ination and other details to its Washington ^gent, one 
Bigelow. _|_ 

♦See Townsend v. Little , 109 U. S. 504, 511; Stanley V. Schwalby , 
162 U. S. 255, 276; U. S. v. Detroit Lumber Co., 200 U. S. 321, 333. 


The vital fact in the case was that Bigelow, as agent 
of the Insurance Co., and charged by it with the duty 
of examining the title and seeing that the Insurance Co. 
got a first lien, affirmatively learned that the Eldredge 
[and other] prior liens were outstanding and unpaid. 
Notwithstanding that knowledge, Bigelow persuaded the 
Trustee Ward to release the deed of trust. 

The Supreme Court held (1) that the Insurance Co.’s 
agent, Bigelow, knew that the Eldredge notes were un¬ 
paid, and consequently that the trust deed could not 
properly be released except upon the full payment of 
the notes; (2) that with such knowledge, Bigelow per¬ 
suaded the Trustee to release the deed of trust; there¬ 
fore, (3) that such knowledge of Bigelow must be im¬ 
puted to the Insurance Co., and (4) that Eldredge was 
entitled to have a cancellation of the release and a pri¬ 
ority over the Insurance Co.’s subsequent lien. 

The Court thus stated the essential fact upon which 
its decision was based (p. 547): 

4 ‘The fact of their [Eldredge notes] non-pay¬ 
ment being known to Bigelow, the agent of the 
insurance company, knowledge of it must be im¬ 
puted to the company, his principal; and both 
must be charged with knowledge of the law and the 
consequent inability of the trustee, at the time, 
to release the property.” 

The vital difference between the Eldredge case and 
the case at bar is simply this: 

The Insurance Co.’s agent Bigelow, knowing that 
the Eldredge notes were unpaid, dealt directly with the 
Trustee (Ward) and persuaded him to release the deed 
of trust, in violation of the known limitation on his 
power. 
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Here, while the New York Life’s agent (Title Co.) 
likewise knew that some, perhaps all of the $375,000 
Stern notes were unpaid sometime prior to advancing 
its $325,000, it understood Swartzell Co. owned them all, 
and it did not deal with the Trustees, nor have anything 
to do with persuading the Trustees to release the deed 
of trust. It had no reason to know, or even tp believe, 
that the Trustees were releasing the deed of trust with¬ 
out the full payment of the notes. (Cf. O’Donohue J.’s 
comments, R. 165-166.) 

Abner-Drury had contracted with the Swaiitzell Co., 
by which, for a definite consideration, Swartzell Co. 
agreed to secure and deliver a proper release Ifrom the 
Trustees. The Title Co. delivered to Swartzell Co. the 
consideration, and received back from Sw r artzelll Co. the 
agreed upon release. 

But this did not carry any knowledge or Suspicion 
to the Title Co. that Swartzell Co. had not paid, or 
secured to itself full ownership of the notes, before the 
Trustees released the deed of trust. 

II. Swartzell and Rheem, as individual Trustees, 
recited and represented in the release of the St^rn Deed 
of Trust that “the debt secured thereby” had “ been paid 
and satisfiedThat was a final and conclusive deter¬ 
mination by the Trustees that the entire debt had been 
“paid and satisfied” and the New York Life was en¬ 
titled to rely on that representation by the trustees. 

The Stem note-holders created a situation in which 
there was only one source of information as to the pay¬ 
ment of the notes. The list of customers to whom Swart¬ 
zell Co. had sold the notes, if any, was a close secret (R. 
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139, 140, 153). There was no possible way by which 
the New York Life could have ascertained who owned 
or held these notes, or any of them {Id.). That left the 
Trustees as the only possible source of information. The 
Stern Trust Deed contemplated, and provided for a re¬ 
lease before maturity, without the production of the 
notes. The note-holders vested those Trustees with 
authority to determine when the notes had been paid, 
and thereupon to execute a release reciting ‘‘without 
the presentation or cancellation of said notes or any of 
them” (R. 115). 

The Trustees were thereby authorized to determine 
finally and conclusively whether the notes had been paid. 
The note-holders agreed thev would be bound bv what 
their Trustees and agents represented to strangers. The 
New York Life, relying upon the Trustees’ recital that 
the notes had been paid, is, therefore, protected regard¬ 
less of the truth or falsity of that recital. 

It is a well established rule of the Federal Courts that 
where the validity of a bond or negotiable instrument 
is conditioned upon the existence of certain facts, and 
a duty is imposed on some person to deliver the bond, 
that impliedly gives him power to determine whether 
those facts exist; and that his determination, though 
mistaken or false, is conclusive so far as a bona fide pur¬ 
chaser of the bonds without notice is concerned {Coloma 
v. Eaves, 92 U. S. 4S4, 4S7-S9; Andes v. Ely, 15S U. S. 
312, 324; Provident Life and Trust Co. v. Mercer County, 
170 U. S. 593). "Were it not for this rule there could be 
no certainty or movement in such commercial transac¬ 
tions. Each purchaser of a negotiable instrument would 
have to ascertain for himself and at his peril, the exist- 


ence of the requisite facts, though entirely outside his 
realm of information. 

The same rule is equally applicable to parties rely¬ 
ing upon the release of this type of deed of trust. The 
Trustees are authorized to execute and deliver the re¬ 
lease, without the production of the cancelled notes. If, 
after such release has been delivered, a person dealing 
with the property is required to ascertain independently 
the existence of the facts stated in the release, there 
would be no safe dealing with that property. All com¬ 
mercial transactions connected with it woul^l be pre¬ 
vented, if the only source of information as to the pay¬ 
ment of the notes were not conclusive. Fortunately 
this is not the law. The Trustees recital is Conclusive 
in the absence of knowledge of its falsity. 

Again and again, in circumstances such as this, the 
Federal Courts have held that the subsequent purchaser 
or mortgagee of property is not required to go back of 
the Trustee’s recital that the prior secured debt has 
been paid. (See Williams v. Jackson, supra, at 483-4; 
In Re Buchner, supra, at 458-9.) 

In Porter v. Stuart, 227 Fed. 840 (C. C. A. 5th), 
Porter held a mortgage and desiring to leave the state, 
gave a power of attorney to Sweatt to release and dis¬ 
charge from the mortgage any lot upon the payment 
to him of $600. Sweatt’s power was recorded and he 
proceeded to release a number of lots, without receiving 
the $600, and then to re-mortgage them. In a contest 
between Porter and the second set of mortgagees, Por¬ 
ter argued that the latter should have inquired about the 
payment of the $600 in order to see that the release 
was authorized. The Court held that the release was 
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effective in favor of tlie subsequent mortgagees, saying 
(p. 842): 

“The only person in the state to whom the sub¬ 
sequent mortgagees reasonably could have been ex¬ 
pected to apply for information as to a compliance 
or noncompliance with the condition stated in the 
power of attorney, had stated the facts constituting 
such compliance in the formal releases found on the 
record . Reasonable prudence did not require one 
contemplating dealings with the released property 
to seek from the attorney in fact in person a reitera¬ 
tion of that statement.’’ 

In the case at bar, the note-holders placed themselves 
in a situation which made it impossible for subsequent 
purchasers of the “Ponce de Leon 99 to find out about the 
payment of the notes, save from the agents and trustees 
of the note-holders. Taking advantage of this situation, 
these chosen representatives of the note-holders worked 
a fraud by representing that the notes were paid when, 
in fact, they were not. 

Who should bear the loss ? Both the note-holders and 
the New York Life are innocent of any wrongdoing. In 
such a situation equity requires that the loss fall on the 
one who made the loss possible. The note-holders, by 
placing their confidence in Swartzell Co., and Swartzell 
and Rheem, as trustees, are responsible for the situa¬ 
tion which allowed the misrepresentation. They, there¬ 
fore, rather than the New York Life, which took every 
possible precaution, should bear the loss, even if the 
principle of the bona fide purchaser with legal title were 
not present. 

In Rhoderick v. Swartzell, 65 F. (2d) 813, similar 
fraudulent dealings by Swartzell Co. and the Trustees 
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were before this Court which held that the lo$s should 
fall upon the note-holders who made the defauli possible 
by trusting Swartzell & Co. and the Trustees with extra¬ 
ordinary power. It said (pp. 819-820): j 


u * 


We are brought face to face w 


th a rule 
z., where 
innocent 


which a court of equity always applies, vi 
confronted by the problem which of two 
persons must bear a loss, to impose it onj the one 
who made it possible. Here the facts sljow that 
plaintiffs placed their money with Swartzjell Com¬ 
pany for investment. That company, as th^ir agent, 
chose with their approval the form of investment, 
and when same matured, apparently with like au¬ 
thority, invested again in their behalf. They re¬ 
lied upon the standing and reputation of their agent, 
and placed themselves in its hands. So far as the 
record shows, they made no investigation of their 
own to determine either the nature of their security 
or the contract under which it was held. Tfyeir con¬ 
fidence in Swartzell Company vras complete. It 
was their agent to receive their money. When the 
transaction was completed, the money paid their 
agent and the release recorded, they continued to 
receive their interest for more than a year and up 
to the time Swartzell Company became bankrupt. 
That their confidence Tvas imposed on is their own 
misfortune. They constituted Swartzell Company 
agent to collect their money, and on paymqnt to it 
authorized release of the trust. They remained si¬ 
lent long after the transfers were completed and 
when at least constructively they had notice that 
the security of their debt had been released. As 
between the two, therefore, the degree of negligence 
is preponderantly against plaintiffs. * * * It 

was the plaintiffs and those in like situation with 
them whose confidence and reliance gave the wrong¬ 
doer the means whereby the wrong was donej” 
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SIXTH POINT. 

Regardless of whether the New York Life was, or 
was not, affected with any notice of lack of power in the 
Trustees to release the Stem Deed of Trust, neverthe¬ 
less Abner-Drury paid in cash $324,472.92 to Swartzell 
Co., which operated to pay off pro tanto the $375,000 out¬ 
standing notes under the Stem Deed of Trust. 

Even if this Court should reject the New York Life’s 
contention that it made no attempt to pay off the Stern 
notes, and that in Abner-Drury’s contract with Swart¬ 
zell Co. the latter was acting as an independent con¬ 
tractor, not as agent of the Stern note-holders, still the 
payment of $324,472.92 to Swartzell Co. could, on that 
theory, only have been a payment to it as agent for the 
note-holders and therefore it operated to pay off pro 
tanto the $375,000 outstanding Stern notes. 

Under such an assumption of the facts—which we 
only urge if this Court rejects what we believe to be 
the true situation—Swartzell Co., as agent of the note¬ 
holders, agreed to accept a payment of $324,472.92 on 
the notes and agreed itself to furnish the balance re¬ 
quired to make complete a full payment of the notes. 
It failed to furnish that balance. Nevertheless, it did 
receive $324,472.92 to he applied on those notes, and 
not only credited this on the Stern trust ledger card, 
but also credited the Stern note-holders’ accounts with 
that amount. , This constituted part payment and a satis¬ 
faction pro tanto of the notes. 

An agent authorized to receive payment of an obli¬ 
gation is impliedly authorized to receive part payment 
of it icliere this will not he prejudicial to the principal’$ 
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rights (Williams v. Walker, 2 Sandf. (N. Y.) Ch. 325; 
Peck v. Harriott, 6 S. & R. (Pa.) 146, 9 Am. Dec. 415; 
Frost v. Fisher, 13 Colo. App. 322; Whelan v. Reilly, 
61 Mo. 565). 

In Williams v. Walker, supra, an agent who had 
negotiated a loan for his principal, as lender^ was left 
in possession of the bond. During that time part pay¬ 
ments were made to the agent on the principal of the 
bond. The Court held that the payments m^de while 
the bond was in the possession of the agent, discharged 
the bond pro tanto, although payments made thereafter 


did not discharge it. There was no express 


authority 


to receive any payments. The Court said (p. 332): 


i i • 


* * while Bancker had the possession of 

the bond * * * Mrs. Walker was, in my judg¬ 

ment, entitled to presume that he was authorized to 
receive the principal, as well as the interest, on the 
bond and mortgage. 

“I do not think that the authority thu js implied 
is to he limited to a receipt of the whole principal in 


was left 
left with 
ie, if any 


one sum. The implication is that the bon^ 

with him on the same footing as if it were 

an attorney for collection. In such a cas 
* 

discretion is to be exercised as to the receipt of a 
part only of the debt, it is a discretion with which 
the agent is clothed by the possession of the se¬ 
curity. 




The possession of the security was the only authority 
in that case. Here counsel for the Stern note-holders 
concede and urge that there was express authority to 
receive payment (Appellant’s Brief, p. 23). That au¬ 
thority is not confined to receipt of full pavmejnt. The 
only mention of full payment is that the release shall 
not be given until payment in full with interest. This 
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does not preclude part payment in anticipation of a fu¬ 
ture release upon payment of the balance by another. 
If authority to receive part payment can be implied from 
the mere possession of the security by a known agent, 
surely authority to receive part payment may be found 
in the express authority of Swartzell Co. 

In Peck V; Harriott, supra, an agent was authorized 
to sell land. The Court implied an authority, not only 
to convey the land, but to receive payment of it, and 
further held that “if he had power to receive the whole, 
he had power to receive any part.” In Frost v. Fisher, 
13 Colo. Appj 322, it was held that an agent authorized 
to collect a note may receive part payment of it. 

These cases are perfectly sound. There is no valid 
reason why an agent authorized to receive payment of 
a debt should be confined to the receipt of the entire 
payment, or none at all, so long as the receipt of a part 
payment does not prejudice the rights of the principal 
to demand payment of the rest. Frequently an agent, 
who is authorized in general terms to receive payment 
with no mention of part payment will find the creditor 
in a situation where he can pay immediately a part of the 
amount due, but may not be able to pay the entire amount. 
It is to the principal's interest for the agent to take 
whatever amount is available, in order that he may be 
sure to receive at least that much. It may be that at a 
future time none may be collectible. Any rule that a part 
payment to an agent is made at the risk of the debtor, 
and that if the agent fails to pay that amount over to 
the principal, the debtor will still owe the entire debt, 
would prevent such part payments ever being made how¬ 
ever beneficial they might be to the creditor. It is to the 
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interest of note-holders and creditors generally to hold 
that part payments to their agents for collection, dis¬ 
charge the debt pro tanto. 

Appellants rely upon Curtis v. Inner arity, 6 How. 
146, as holding that the payment of a part of ^ debt to 
an agent cannot be good as a payment on account. The 
holding in that case is not so broad. Curtis Inner - 
arity is one of those cases where receipt of such a part 
payment, on the condition attached, would hav\e preju¬ 
diced the rights of the principal. There, the amount 
of the indebtedness was in dispute. The agent was au¬ 
thorized to receive any amount on account but not to 
settle the claim. The debtor refused to pay Anything 
except upon the execution of a release in full. Tl^e agent, 
without authority to do so, received in full settlement an 
amount less than that claimed by his principal. The 
principal refused to accept any of this money, and the 
Supreme Court held that the amount paid could not 
constitute even a payment on account, since the prin¬ 
cipal, in receiving it, would have been bound to the 
unauthorized condition attached thereto—a complete 
release. 

That case is totally inapplicable to the case at bar. 
Here, the amount of the indebtedness was not in dis¬ 
pute. The $325,000 was not paid in satisfaction^ of the 
debt in such a way as to bind the principals—tile note¬ 
holders—to receive less than the amount due in full 
satisfaction. The note-holders were to receive payment 
of the debt in full . Swartzell Co. simply agreed that it 
would pay the balance. Had the $3.25,000 been dis- 
tributed among the note-holders, and had they accepted 
it, they would still have been entitled to the remaining 
$50,000. They still had a perfect right to demand the 


payment of the $50,000 from the maker of the note. The 
receipt of this part payment in no way prejudiced the 
rights of the note-holders. 

This part payment did not prejudice the note-holders ’ 
rights because most of it was lost in Swartzell Co.’s 
bankruptcy. Had the payment been in full the loss 
would have been even greater —the entire $375,000 would 
have been lost. The part payment was beneficial rather 
than detrimental to the interests of the note-holder; and 
hence its receipt was within the authority of Swartzell 
Co. and discharged the debt to the extent of $325,000. 

REPLY TO APPELLANT’S BRIEF. 

I. Appellants contend (Brief, pp. 21-25) that “at” 
Swartzell Co.’s office, means “to” Swartzell Co., thereby 
making Swartzell Co. the agent of the note-holders to 
receive full payment of the notes; that when less than 
the full $375,000 was paid to Swartzell Co., such pay¬ 
ment did not pay the notes in full (with the accrued 
interest and pre-payment bonus) and, therefore, the 
essential condition precedent authorizing the Trustees 
to release the Stern Deed of Trust, never arose. 

We reply: 

(1) Neither Abner-Drury nor the New York Life 
made any attempt to pay the $375,000 outstanding 
Stern notes; nor did they have anything whatever to 
do with inducing the Trustees to release the Stern Deed 
of Trust. Abner-Drury merely carried out its indepen¬ 
dent contract with Swartzell Co., namely: to pay it 
$325,000 cash and give it a $44,375 second trust note, in 
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exchange for Swartzell Co. securing and delivering a 
release of the Stern deed of trust. 

(2) Even if Abner-Drury had attempted to pay off 
the Stern notes to the extent of $325,000, still ^wartzell 
Co. had agreed to take care of the $50,000 unpaid bal¬ 
ance ; and its delivery of the executed release v^as effec¬ 
tive to enable the New York Life’s Trust Deed to become 
a first lien. 

(3) The argument of appellants’ counsel (jBrief, p. 
25) that the release was unauthorized because t]he notes 
were not paid in full with the pre-payment bonbs, must 
be rejected, because it ignores the fact that the Trustees 
stated that the entire Stern debt had been “paid and 
satisfied .” Abner-Drury and the New York Life Were en¬ 
titled to rely on that recital, even though it wa| a false 
recital, so long as neither Abner-Drury nor the New 
York Life had any notice of its falsity. 

II. Appellants contend (Brief, pp. 25-32) that the 
New York Life must have known that the Swartzell Co. 
had sold and distributed the Stern notes “in tl|e hands 
of numerous and scattered holders”; and that jhe New 
York Life knew that the Stern notes were nc^t being 
“paid off” in full, citing Insurance Co. v. Eldredge, 
102 U. S. 545. j 

"We reply: | 

(1) That is a mere re-statement of the contention 
which we have just answered. Neither New Ycjrk Life 
nor Abner-Drury attempted to pay off the Sterp notes. 
They did not know that they were scattered. Tjiey had 
no knowledge on that subject. They might have inferred 

i 

from Swartzell Co.’s general plan of doing business, that 
many, or most, of Swartzell Co.’s “construction loan” 

notes were sold into the hands of scattered holders; but 

! 
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they had no reason to know that snch was the case in 
connection with this particular loan, which might well 
have continued to be held by Swartzell Co. as its own 
investment. 

Indeed, Abner-Drury twice expressly so represented 
to the New York Life; and Swartzell Co. impliedly rep¬ 
resented to the New York Life that Swartzell Co. itself 
held the entire $375,000 Stern notes (p. 25, supra). 

When the release of the Stern deed of trust was 
delivered to the New York Life, it was as justified in 
relying upon the recital therein that the entire Stern 
debt had been 41 paid and satisfied”, as if the release 
had been recorded a few hours earlier in the proper 
recording office in the District of Columbia, and the 
New York Life had gotten its knowledge from the rec¬ 
ord, instead of receiving (in its own hands) the re¬ 
lease, which it then recorded. 

We have heretofore pointed out the inapplicability 
of the Eld redye case (p. 49, supra). 

III. Appellants contend (Brief, pp. 32-39) that the 
New York Life was bound “at its peril” to find out 
whether Swartzell and Rheem, as individual Trustees, 
were “acting within the authority conferred on them 
by said deed of trust.” 

mf 

We reply: 

(1) Such is not the law. In the absence of any knowl¬ 
edge to the contrary, or any suspicious circumstance 
that would fairly have demanded further investigation, 
the New York Life was not bound “at its peril” to know 
whether the Trustees were, or were not,, acting within 
the scope of their authority. Ordinarily, the New York 
Life would probably have required, or perhaps have 
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been negligent in not requiring, the production of the 
cancelled notes as evidence of their payment. However 
the law may be in an ordinary case, this is an extraordi¬ 
nary case, in that the note-holders made their investment 
under the unusual provision that the Trustees knight re¬ 
lease the trust deed without the presentation ir cancel¬ 
lation of the notes. 

(2) Furthermore, the rule relied on by the appel¬ 
lants is only applicable where the subsequent purchaser 
deals directly with the Trustees. 

Here, the New York Life had no dealings with the 
Trustees. It merely acted upon the Trustees f written 
representation furnished it by Swartzell Co., that the 
notes had been 4 4 paid and satisfied/ ’ 

(3) The New York Life did not deal with Swartzell 
Co. as the “agent” of the note-holders to receive pay- 

i 

ment. It merely paid to Swartzell Co. the sum qf money 
which Abner-Drury had contracted it would pay to 


Swartzell Co., in return for Swartzell Co/s independent 
obligation on its own behalf to deliver a release of the 


Stern deed of trust. 

i 

IV. Appellants complain (Brief, p. 45) that the New 
York Life knew that the entire $375,000 Stepi notes 
were “outstanding and unpaid” and yet made no in¬ 


quiry as to whether Swartzell Co. held any of such 
notes. 

Ve reply: 

There was no reason for the New York Liije to in¬ 
quire whether Swartzell Co. held any of the nbtes; be- 

i 

cause it had already been informed by Abner-Drury that 
Swartzell Co. did hold the entire $375,000 Stei-n notes 
(R. 12, 125); and Swartzell Co. had impliedly nkade the 
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same representation to the New York Life (R. 121). In 
view of those voluntary representations to the New York 
Life that Swartzell Co. held all of the Stern notes, there 
was no reason for the New York Life to make any fur¬ 
ther inquiry on the subject, as it would only have re¬ 
ceived for a third time exactly the same answer. 

V. Appellants contend, citing Deputron v. Young, 
134 U. S. .241, (Brief, p. 38), that if the validity of a 
deed depends on an act in pais , the party asserting the 
validity of the deed must prove the performance of 
such act. 

We reply: 

(1) That is good law. But where, as here, the parties 
have (a) established a person or tribunal authorized 
to determine the existence or non-existence of the act 
in pais, and such person makes a determination that 
the act exists, everyone is entitled to rely on it (p. 52, 
supra). 

(2) The rule of Deputron v. Young is only applicable 
w’here the issue is as to the validity of a conveyance by 
one not having legal title. The law courts (as distin¬ 
guished from equity) require strict compliance with 
a naked power of attorney to convey title. Otherwise 
the deed by such attorney does not convey legal title. 
That is the basis of the rule of Deputron v. Young . 

That rule is totally inapplicable here, where the con¬ 
veyance of legal title is not questioned. The only issue 
here is whether equity will set aside the conveyance of 
legal title to the New York Life. 
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CONCLUSION. 

The decree below should be affirmed. 

Spencer Gordon, 

Wm. Marshall Bullitt], 

Counsel for New Y^rk Life . 


January 27, 1934. 
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MEMORANDUM 

ON BEHALF OF NEW YORK LIFE. 

The reply brief of Mr. Lesh for the Stern notehold¬ 
ers in No. 6033 contains the following sentence: 

“We do not question Mr. Gordon’s appealing 
argument that, confronted with the situation jis it 
existed on November 1, 1929, when Swartzell, 
Rheeni and Hensey Company was believed to bo 
financially strong, one could not be charged with 
negligence for failing to anticipate that this com¬ 
pany would not take care of the situation as be¬ 
tween it and the noteholders, despite the fact that 
tlie payment made to it was not sufficient under 
the deed of trust to authorize a release.” 

This statement by Mr. Lesh implies that New \|ork 
Life expected that Swartzell, Rheeni & Hensey Com¬ 
pany would pay off the noteholders after the release 
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was givoiy Mr. Lesh has here unintentionally miscon¬ 
strued Mr. Gordon's oral argument. 

What Mr. Gordon stated was that New York Life 
relied on ,the statement of Swartzell and Rheem, as 
trustees which they made in the release, to-wit, that 
the debt “had been [past tense] paid and satisfied” 
(R. 133), that there was no way that New York Life 
could obtain anv stronger statement from the trus- 
tees, and that New York Life was not negligent in re¬ 
lying on this statement, particularly in view of the 
high reputation of Swart zell and Rheem, in view of the 
provision of the deed of trust that the trustees might 
release “without the presentation or cancellation of 
said notes or any of them” (R. 115), and in view of 
the further fact that the names of the noteholders 


were a trade secret of Swartzell, Rheem & Hensey, so 
that it would have been impossible for the Xew York 
Life to obtain information from the noteholders (R. 
139). 

Throughout his reply brief Mr. Lesh attributes to 

Xew York Life other positions and arguments which 

Xew York Life has never taken but has alwavs refused 

* 

to take. It is believed, however, that these points are 


sufficient!v covered bv the brief alreadv filed on behalf 


of Xew York Life. 


Respectfully submitted, 

Harry H. Bottome, 
General Counsel , 

Spencer Gordon, 

Wm. Marshall Bullitt, 
Special Counsel for 
New York Life. 
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Court of Appeals, BStrict of Columbia 

I 

— 

Xo. 6030. j 

Minnie E. Simpson, et ai.., Appellants , 

vs. 

David L. Stern, et al. 

No. 6031. | 

Charles William Curtis, et al., Appellants. 

vs. 

Abner-Drury Company, et al. 

Xo. 6032. 

Louis P. Darrow, et ai.., Appellants , 

vs. 

David L. Stern, et al. 

Xo. 6033. 

Martha L. Brittain, et al., Appellants, 

vs. 

David L. Stern, et al. 


REPLY BRIEF ON BEHALF OF APPELLANTS 

IN NO. 6033. 


The Lesser Payment Was More Than a “Suspicious 

Circumstance.” 

I 

An oral argument was made on behalf of thej New 
York Life Insurance Company by Mr. Spencer Gordon 
in which he expressed concurrence with the opinion of 
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Justice (VDonoghue. Justice (VDonoghue’s opinion 
(R. 164) was somewhat different from the formal con¬ 
clusions of law (R. 142) prepared by appellees (R. 
168), and radically different from the Xew York Life’s 
brief. 

With some persuasiveness Mr. Gordon pointed out 
that the Xew York Life would not have advanced 
$325,000 if it had been confronted with any suspicious 
circumstance. He argued that the onlv circumstance 
brought forward to put them on notice of any wrong¬ 
doing was the fact that the amount of the existing loan 
was larger, $375,000. As he saw the issue, therefore, 
it was whether the fact that there was this difference 
in amount between the outstanding note issue and the 
amount of the new loan was such a “suspicious cir¬ 
cumstance" as should have put the Xew York Life on 
notice. On notice of what.’ He must have meant—on 
notice of an {intention on the part of Swartzell, Rheem 
and Hensey Company not to pay the noteholders. That 
is what the record shows Judge O’Donoghue meant 
when he expressed the same view. 

Mr. Gordon and Judge O'Donoghue have fallen into 

the same error. Thev both think the noteholders base 

their suit on the fact that Swartzell, Rheem and Hensev 

• 

Company did not pay them after Swartzell and Rheem 
had delivered tin* release and the company had re¬ 
ceived the cash and the second trust note. Thev have 
not understood that we are complaining of an unau¬ 
thorized release. Judge O'Donoglme's reasoning was 
that the Xew York Life was not put on notice by the 
Swartzell, Rheem and Hensey Company that they 
“would not pay off the Stern notes" (R. 167), and 
that up to and including the release transaction Swart¬ 
zell, Rheem and Hensey Company “had not yet done 
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anything that was fraudulent and wrong: tlibv might, 
yet pay all these notes in full to their principals whom 
they represented” (R. 1(10). We had discussed Judge 
O’Donoghue's opinion in our brief (bottom of ]). 45 to 
]). 47); and we here only remind the Court that when 
the release was delivered to the agent of the New 
York Life, every fact had occurred upon which our 
cause of action is based. The subsequently occurring 
facts are material only to explain why fifteeii months 
elapsed before the noteholders brought suit. 

We desire to add this comment with regard [particu¬ 
larly to Mr. Gordon’s argument: 

The problem which he brings forward as though it 
were for solution now bv the Court is one which was 
properly for consideration by the draftsman of the 
deed of trust. Whoever drew the deed of trust had to 
decide what provision to make for a payment to 
Swartzell, Rheem and TIensey Company in substitution 
for a payment to the noteholders. The draftsman had 
to consider what sort of a payment to Swartzell, 
Rheem and llensey Company would reasonably assure 
that the money would reach the noteholders. I^e could 
have provided that a payment in an amount, Whether 
in money or new securities, deemed satisfactory by 
Swartzell, Rheem and llensey Company and actually 
received by that company, would authorize a release of 
the deed of trust. Or he might have providecf that a 
payment of an amount less than the amount due the 
noteholders, plus an undertaking on the part of 
Swartzell, Rheem and Hensey Company to make up 
the difference, would authorize a release of tljie deed 
of trust. Instead, however, of any such provision, the 
draftsman of the deed of trust provided that tjie pay¬ 
ment to Swartzell, Rheem and llensey Company which 
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would authorize the release of the deed of trust should 
be (R. 114) a “full payment of all of said notes’' or a 
“prepayment thereof with interest and advance inter¬ 
est,” and that such “full payment of principal and in¬ 
terest, as hereinabove provided at the office of 
Swartzeli, Rheem and Hensey Company * * * shall 
constitute payment of said notes,” and the trustees 
should thereupon “have power to release" without 
the presentation or cancellation of the notes. 

The draftsman of the deed of trust apparently con¬ 
sidered that, the only sort of a payment to Swartzeli, 
Rheem and Hensey Company which would be a suffi¬ 
cient protection to the noteholders, as creating a suffi¬ 
cient likelihood that Swartzeli, Rheem and Hensey 
Company wpuld pay all of them, would be a full pay¬ 
ment. The draftsman of the deed of trust apparently 
agreed with the reasoning expressed in Sweeting v. 
Pearce (our brief, p. 24) to the effect that “if the 
agent receives the money in cash, the probability is 
that he will hand it over to his principal”, and that 
other methods of settlement “would very much di¬ 
minish the chance of the principal ever receiving it." 

It was within the control of the draftsman of the 
deed of trust to determine the question which Mr. 
Gordon would have us reexamine; and the recorded 
deed of trust determined finallv what sort of settle- 
ment with Swartzeli, Rheem and Hensey Company 
would make an acceptable provision for the ultimate 
payment of the noteholders. 

To consider, as though it were determinative of our 
present problem, whether the payment of a lesser 
amount to Swartzeli, Rheem and Hensey Company was 
a “suspicious circumstance”, is to misapprehend 
what our present problem is. 
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As bearing on the question whether Swartzell, 
Rheem and Hensev Company would pay the notehold¬ 
ers, tlie fact that $325,000 could not pay oft* ^375,000 
may have been merely a suspicious circumstance, but 
as bearing on the trustees’ right to release this deed 
of trust, it was a vital flaw in the trustees’ record au- 
thoritv to release. 

* . . 1 
One might properly determine whether the| differ¬ 
ence in amount between the old loan and the new one 
was a “suspicious circumstance”, if the problem were 
whether the New York Life had notice that Swartzell, 
Rheem and Ilensey Company was not going to pay the 
noteholders. Inasmuch, however, as the instaijt prob¬ 
lem is whether the release was authorized, t^iis dif¬ 
ference in amount is not a mere “suspicious l?ircum- 




stance”. It is much more. It constitutes a fajlure to 
fulfill the terms of the deed of trust which defined 
what should be a sufficient payment to authorize its 
release. 

The point we are here making is that neither the 

New York Life nor anvone else dealing with Swart- 

i. 

zell, Rheem and Hensev Company had any right to 
determine that any substitute for a compliance with 
the deed of trust would result in no injury to the note¬ 
holders, excepting as its own risk. We do nof ques¬ 
tion Mr. Gordon’s appealing argument thajf, con¬ 
fronted with the situation as it existed on November 1, 
1929, when Swartzell, Rheem and Hensev Company 
was believed to be financially strong, one could not be 
charged with negligence for failing to anticipate that 
this company would not take care of the situation as 
between it and the noteholders, despite the fa^t that 
the payment made to it was not sufficient under the 
deed of trust to authorize a release. But anvdne so 
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dealing, as did the New York Life, was relying upon 
the financial strength of Swartzell, Rheem and Hen- 
sey Company. Knowledge of the deed of trust gave 
anyone so dealing knowledge that the trustees and 
Swartzelh Rheem and Ilensey Company were stepping 
outside of tlie limits of the authoritv there laid down. 


It may have and doubtless did seem a perfectly safe 

risk to deal with an agent so strong as Swart zell, 

Rheem and Ilensey Company outside of the scope of 

the agent'si authoritv, but the New York Life which 

so dealt must rolv todav as it did in November, 1929, 

• • / / 


on the financial 


resources of Swartzelh Rheem and 


Ilensey Company, and not upon tlie authority from the 
noteholders (the deed of trust) which was deliberately 
overstepped. In the transaction as it occurred, the 
New York Life, not the noteholders, were trusting 
Swartzelh Rheem and Ilensey Company. The New 
York Life well knew the limit of the authority the 
noteholders had given it, and that it was to accept a 
“full payment", and nothing in any wise short of that. 

\Ye refer to our original brief and to the oral argu- 
ment to make plain our position that we consider that 
whatever Swartzelh Rheem and Ilensey Company re¬ 
ceived in this transaction was taken by it as agent for 
or contractee with the Abner Drury Company and the 
New York Life, for the purpose of paying off tlie note¬ 
holders, but was not the property of the noteholders 
except as to such noteholders as might ratify the trans¬ 
action and claim it. Our position, briefly restated, is 
that it was to the New York Life and to Abner Drurv 


that Swartzplh Rheem and Ilensey Company owed a 
legal duty with regard to what they paid it. New York 
Life and Abner Drury trusted Swartzelh Rheem and 
Hensey Company to sustain this release. Since the 


I 


requirements of the deed of trust had not been satisfied, 
this could only be done, it is true, by satisfying the 
noteholders. But the legal duty to do so \vas[ owing 
to Abner Drurv and the Xew York Life. It was they 
who dealt with Swartzell, Rlieem and Hensev Com- 
pany in this transaction. They knew the limits of the 
authority conferred bv the deed of trust. Onlv bv 

• * IV v 

transactions authorized bv the deed of trust, or bv sub- 
sequent ratification, could the noteholders be bound or 
acquire rights. The lesser amount which was tendered 
in full payment could not be accepted by Swartzell, 
Rlieem and llcnsey Company as agent for the note¬ 
holders for lack of authority. 

I 

New York Life’s Disclaimer of Reliance on Swirtzell, 
Rheem & Hensey Co. to Make Payment, and Sun¬ 
dry Comments on Its Briefs. 


In the revision filed February 8, 1934, of the New 

York Life’s brief, there is proclaimed a complete 

lack of concern on the part of the Xew York Life about 

the payment of the notes (X. Y. Life brief, botiom p. 

2b, id. 27), and there is eliminated all reference to any 

undertaking on the part of Swartzell, Rlieem and llen- 

sey Company to pay the difference up to the ajnount 

due on the notes, with the exception of a clause on page 

53 of that brief. There it is said, somewhat, however, 

as an hypothesis rather than a statement, “still $>wart- 

zell Co. had agreed to take care of the $50,000 unpaid 

balance.” The principal revision between the brief 

filed January 31st and the brief filed Februailv 8th 
• * 

was the complete extirpation of pages 56 to 60 of the 
former brief. 'Within those omitted pages (preceded, 
it is true, by qualifying language which indicates a 
position taken by Xew York Life only if its principal 
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contention is overruled), the Xew York Life says (p. 
59): 


“Here, the amount of the indebtedness was not 
in dispute. The 8525,000 was not paid in satisfac¬ 


tion of the debt in such a way as to bind the prin¬ 
cipals—the note-holders—to receive less than the 


amount due in full satisfaction. The note-holders 


were to receive payment of the debt in full. 
Swartzell Co. simply agreed that it would pay the 
balance." 


It is our view that the Xew York Life, having initiated 
this “refinancing", cannot with good faith take any 
position which disclaims its reliance on Swartzell, 
Rheem and Ilensey Company to make up the balance 
and pay the noteholders, despite the evasion of any 
such considerations in its last filed brief. 

And contrast nage *28 of the Xew York Life’s revised 
(February 8, 1934) brief with the Conclusions of Law 
1, *2 (a), (R. 142^ made by the court below at their 
instance (R. 168). 

The Xew York Life in its filed briefs makes a sug- 
gestion which is entirely new in the case, first made 
faintly (pp. 4, 16) and finally boldly (p. 25 and foot¬ 
note) that it had been told that Swartzell, Rheem and 
Ilensey Company held all the notes. If it had not 
known all about the kind of business Swartzell, Rheem 


and Hensev .Company carried on, and that this trust 
secured an issue of notes of the type used in that busi¬ 
ness, it might have had some basis to contend it thought 
Swartzell. Rheem and Hensev Company “held” this 
trust in the sense of owning the notes. But Xew York 
Life did not contend nor attempt to prove in the court 
below that it believed or relied upon any holding of the 
notes by Swartzell, Rheem and Hensev Company, and 
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no finding- of fact was made or asked to that effect. The 
record is barren of anv such suggestion. Even in its 
brief it does not go so far as to say it believed or relied 
on, or even thought, Swartzell, Rheem and 'Hensey 
Company held these notes, but merely that it had been 
told something which it says might have been so con¬ 
strued. It seems obvious that if it wished to kijow how 
many notes Swartzell, Rheem and Hensey Company 
owned, it could have asked that company to exhibit 
them. Xo business reticence about customers names 
could have influenced the Company against exhibiting 
notes it owned. Xo inquiry was made (R. 139)J As to 
the full knowledge through Hagner of Swartzell, 
Rheem and Hensey Company’s business, see the Rec¬ 
ord, pages 108, 109, 110, 153. j 

In the Xew York Life’s February 8th, 1934, brief, 
the interpretations (middle p. 21) and conclusions (pp. 
23-24, 38) to which we objected (R. 107) and excepted 
(R. 169), are used without differentiation from findings 
of fact, and Conclusions of Law (R. 142) are referred 
to as findings (brief, pp. 15, 29-30). 

Comments on Authorities Cited. 

i 

The distinguishing features of the cases citW and 
relied upon by the appellees, briefly expressed, are as 
follows: 

Williams v. Jackson, 107 U. S. 478. The release had 
been delivered to the mortgagor and was effective and 
recorded before the new loan. (And see our btief, p. 
30.) ! 

Martin v. Poole, 36 App. D. C. 281. The release had 
been delivered to the mortgagor and was effective and 
recorded before the new loan. 1 

Re Buchner, 205 F. 454. The original transaction 
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was a mortgage and not a deed of trust. The new 
lender was deceived as to the facts and believed the 
debt had been paid at the time the release was given. 
The Illinois mortgage recording acts were considered 
material. Similar District of Columbia statutes (Code 
of 1901, Sections 524 to 532) were repealed June 30, 
1902. An Illinois authority, Vogel v. Trov, stating 
the rule we,contend for, is quoted with approval (pp. 
459-460). 

Porter v. Stuart, 227 F. 840. A typical case of reli¬ 
ance on the public record of a release effective and re¬ 
corded before the new transaction. 

Brooks v. Hudson, 27 Pac. (2d) 111. The trustee 
was expressly granted in the deed of trust practically 
unlimited power to deal with the interests of the bond 
holders. 

Xo case lias been cited which shakes the authority 

* 

of the cases Appellants have cited, notably Connectictii 
Life Insurance Co. v. Eldredge, 102 U. S. 545 (our 
brief, p. 28), and Windle v. Bonebrake, 23 F. 165 (our 
brief, p. 32). In the latter case the distinction we em¬ 
phasize was plainly made as follows (p. 167) (italics 
are the Court's): 


“At the same time it must be kept in mind that 
the record which will protect the subsequent pur¬ 
chaser is the record as he finds it, and not as he 
makes it, or procures it to be made." 

Respect fully submitted, 

Paul E. Lesh, 

Dale D. Drain, 

Attorneys for Appellants in Xo. 6033. 

Peelle & Lesh, 

Of Counsel. 


February 14, 1934. 



